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Civil No. 299. 

In the District Court of the United States in and for 
the Southern District of Califorma, Southern 
Division. 

H. F. DANGBERG LAND & LIVESTOCK COM- 
Peay 

Plaintiff, 
VS. 

H. C. DAY and §. A. FOSTER, co-partners doing 
business under the firm name and style of 
DAY and FOS tm 

Defendants. 


Citation on Appeal. 
Greetings: 

You are hereby cited and admonished to be and 
appear at the United States Circuit Court of Appeals, 
for the Ninth Cireuit, %o be Weld at the tity or San 
Francisco, state of California, on the 3rd day of May, 
1917, pursuant to an order allowing an appeal filed 
and entered in the clerk’s office of the District Court 
of the United States, in and for the Southern District 
of California, Southern Division, from a final decree 
signed, filed and entered on the 19th day of September, 
1916, in that certain suit being case No. Civil No. 299, 
wherein the Dangberg Land and Livestock Company 
is plaintiff and you are defendant and appellee, to show 
cause, if any there be, why the decree against said 
defendant, as in said order allowing the appeal men- 
tioned, should not be corrected, and why justice 
should not be done to the parties in that behalf. 
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Witness the Honorable Oscar Trippet, United States 
judge for the District Court of the United States, in 
and for the Southern District of California, Southern 
Division, this 4th day of April, 1917, and of the in- 
dependence of the United States 141st. 

OSCAR A. TRIPP RT 
United States District Court in and for the Southern 
District of California, Southern Division. 


Civil No. 299. 

In the District Court of the Umted States, in and 
for the Southern District of Califorma, Southern 
Division. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

BRAINY, 
Plaintiff, 
VS. 

H. C. DAY and S. A. FOSTER, co-partners doing 
business under the firm name and style of 
WAY and FOSTER, 

Defendants. 


Affidavit of Service. 


John McK. Marble, being first duly sworn, on oath 
says: That he is and was, at the time of the service 
of the paper herein referred to, a citizen of the United 
States, over the age of twenty-one years, and not a 
party to the within entitled action; that he received 
the annexed citation on the 4th day of April, 1917, 
and on the same day duly served the same upon the 
defendant H. C. Day, by delivering to and leaving with 
J. H. Merriam, Joseph L. Lewinsohn, Hunsaker & 
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Britt and Leroy M. Edwards, the attorneys of record 
of said defendant, in the city of Los Angeles, county 
of Los Angeles, state of California, a full, true and 
correct copy of said citation. 

JOHN McK. MARGIE. 

Subscribed and sworn to before me this 13th day 
of April, 1917. 

(Seal) ROBERT A. UTE 
Notary Public in and for said County of Los Angeles, 

State of California. 

[Endorsed]: Civil No. 299. In the District Court 
of the United States, in and for the Southern District 
of California, Southern Division. H. F. Dangberg 
Land & Livestock Company, plaintiff, vs. H. C. Day 
and S. A. Foster, co-partners, doing business under 
the firm name and style of Day & Foster, defendants. 
Citation on appeal. Received a copy of the within 
citation this 4th day of April, 1917. J. H. Merriam, 
Joseph L. Lewinsohn, Hunsaker & Britt and Le Roy 
M. Edwards, attys. for deft. Day. Filed Apr. 19, 
1o17. Wim. M. Van Dyke, clerk; by R. S. Zimmer- 
man, deputy clerk. Olm Wellbor,, |r5 "S06 Seetii, 
Bldg., Los Angeles, California, attorney for plaintiff. 


Writ of Error. 
Civil 299. 

United States of America—ss. 

The President of the United States, to the Honorable 
Oscar A. Trippet, judge of the United States 
District Comm, Southerm Distiict of California, 
Southern Division, Greeting: 
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Because in the record and proceedings, which is in 
the said District Court, before you, between H. F. 
Dangberg Land & Livestock Company, plaintiff in 
Gpomeanama, © Way ands. A. Foster, defendants, a 
manifest error hath happened, to the damage of said 
Dangberg Land and Livestock Company, plaintiff in 
error, as by said complaint appears, and we being 
willing that error, if any hath been, should be corrected 
and full and speedy justice be done to the parties afore- 
said in this behalf, do command you, if judgment be 
therein given, that under your seal you send the rec- 
ord and proceedings thereof, with all things concern- 
ing the same, to the United States Circuit Court of 
Appeals for the Ninth Circuit, together with this writ, 
so that you have the same at San Francisco, in the 
state of California, where said court is sitting, on or 
before the 4th day of May, 1917, in the said Circuit 
Court of Appeals, to be then and there held, and that 
the record and proceedings aforesaid being inspected, 
the said United States Circuit Court of Appeals may 
cause further to be done therein to correct the error 
what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable Edward D. White, Chief 
Justice of the United States, this 26th day of April, 
TOw7, 

(Seal) WM. M. VAN DYKE, 
Clerk of the United States District Court for the 

Southern District of California. 
By Chas. N. Williams, 
Deputy Clerk. 
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The above writ of error is hereby allowed this 26th 
dayvot Aypril, 167. 

TRIPP, 
Judge. 

I hereby certify that a copy of the within writ of 
error was on the 26th day of April, 1917, lodged in 
the clerk’s office of the United States District Court 
for the Southern District of California, Southern 
Division, for said defendant in error. 

WM. M. VAN DYKE, 
Clerk United States District Court, Southern District 
of California. 
By Chas. N. Willams, 
Deputy Clerk. 

[Endorsed]: 299 Civil. In the District Court of 
the United States, in and for the Southern District 
of California, Southern Division. H. F. Dangberg 
Land & Livestock Company, plaintiffs, vs. H. C. Day 
and S. A. Foster, co-partners doing business under the 
firm name and style of Day and Foster, defendants. 
ivrit of error Filed Apr. 2691017, “Wii eey am 
Dyke, clerk; by Chas. N. Williams, deputy clerk. Olin 
Wellborn, Jr., and Stephen Monteleone, attorneys for 
plaintiff. 
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In the District Court of the United States, for the 
Southern District of the State of California, 
Southern Division. 

H. F. DANGBERG LAND and LIVESTOCK COM- 

PANY 
Plaintiff, 
VS. 
H. C. DAY ands A. FOSTER, co-partners, doing 
business under the firm name and style of DAY 
& FOSTER, 
Defendants. 


Iie. PRayand S.A, Foster. 7 


Complaint. 


To the Honorable, the Judge of the District Court of 
the United States, for the Southern District of 
the state of California: 

H. F. Dangberg Land & Livestock Company, as 
hereinbefore stated, brings this, its complaint, against 
-H. C. Day and S$. A. Foster, co-partners, doing busi- 
ness under the firm name and style of Day & Foster, 
defendants: 

And your plaintiff complains and alleges as follows: 

Te 

That plaintiff is and for more than ten years hence 
hitherto has been a corporation duly created and or- 
ganized and existing under and by virtue of the laws 
of the state of Nevada and is a citizen and resident of 
the state of Nevada. 

IT. 

That defendant H. C. Day is a citizen and resident 
of the city of Pasadena, county of Los Angeles, state 
of California. 

IIT. 

That defendant S. A. Foster is a citizen and resi- 
dent of the town of Duncan, county of Greenlee, state 
of Arizona. 

IV. 

inet denendants ti C. Day and S. A. Foster are ca- 
partners, doing business under the firm name and style 
of Day & Foster. 

ce 

That Highland Cattle Company is, and for more 

than six months hence hitherto has been a corporation 
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duly created and organized and existing under and 
by virtue of the laws of the state of Nevada and is a 
citizen and resident of the state of Nevada. 

wal 

That for several months prior to the 25th day of 
March, 1913, and until the 23rd day of May, 1913, 
one J. C. Dodson was in the employ of the Highland 
Cattle Company. That on or about the 17th day of 
March, 1913, at the town of Lordsburg, state of New 
Mexico, the said J. C. Dodson informed the secretary 
of said Highland Cattle Company that he, the said 
J. C. Dodson, could purchase of defendants all of 
defendants’ cattle, horses, lands and cattle business 
equipment, situated and located in the states of Ari- 
zona and New Mexico, the cattle to count at least nine 
thousand head with young calves thrown in and not 
counted, for the sum of two hundred and oe thou- 
sand dollars ($250,000). 

That said secretary of said Highland Cattle Com- 
pany informed said J. C. Dodson that if defendants 
would guarantee to deliver nine thousand head of 
cattle, with young calves thrown in and not counted, 
the said secretary of said Highland Cattle Company 
would endeavor to have it purchase the cattle, horses, 
lands and cattle business equipment of defendants, sit- 
uated in the states of Arizona and New Mexico, for 
the sum of two hundred and fifty thousand dollars 
($250,000). 

Vit. 

That on or about the 30th day of March, 1913, the 
said J. C. Dodson met the president and secretary of 
said Highland Cattle Company at the city of Reno, 
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state of Nevada, and delivered to them a draft of 
agreement, as follows, viz.: 


“AGREEMENT. 

“This agreement made this 25th day of March, in 
the year of our Lord one thousand nine hundred thir- 
teen, between Day & Foster, of Duncan, Greenlee 
county, state of Arizona, by S. A. Foster, agent of 
Day & Foster, party of the first part, and J. C. Dod- 
son, manager of the Highland Cattle Company, of 
Minden, Nevada, party of the second part, witnesseth: 

“That for and in consideration of the sum of twenty 
thousand ($20,000.00) dollars, lawful money of the 
United States, in hand paid to the said party of the 
first part, receipt whereof is hereby acknowledged, and 
the further consideration hereinafter mentioned, the 
said party of the first part does hereby grant, bargain, 
sell and convey unto said party of the second part all 
cattle, horses, real estate and farming implements men- 
tioned in the deed hereto attached, and the said party 
of the secoid part agrees to pay to the said party 
of the first part the further sum of two hundred and 
thirty thousand ($230,000) dollars, lawful money of 
the United States, said sum to be paid on or before 
the 20th day of June, 1912. 

“The said party of the first part guarantees there to 
be nine thousand (9,000) head of cattle, calves from 
October, 1912, not to be counted. The said deed and 
bill of sale hereto attached shall be deposited in escrow 
in the Bank of Duncan, Duncan, Arizona, to be de- 
livered to the said party of the second part upon pay- 
ment of said sum herein mentioned and said party of 
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the first part guaran-”“tees that all property mentioned 
in said papers is free from all incumbrances whatso- 
ever kind and that they have a good and perfect title to 
the same. The deed hereto attached covers one thousand 
(1,000) acres of land, more or less. The bill of sale 
hereto attached covers nine thousand (9,000) head of 
cattle and ninety head of horses. The said party of 
the first part covenants and agrees to relinquish all 
applications to buy and lease state lands in New Mex- 
ico and Arizona. 

“In witness whereof the said parties of this agree- 
ment have hereunto set their hands and seals March 
eh, VOT. 


That at the time said J. C. Dodson delivered to said 
president and secretary of said Highland Cattle Com- 
pany said draft of agreement, he stated to them that 
the said defendants had executed a copy thereof and 
that he had signed the same as manager of said High- 
land Cattle Company; that the said signed instrument, 
together with a deed of defendants’ lands covering 
1000 acres of land more or less, and a bill of sale 
covering gooo head of cattle, calves from October, 
1912, thrown in and not counted, 90 head of horses, 
farming implements and cattle business equipment, all 
duly made and executed by the defendants and at- 
tached to said signed agreement, had been deposited 
in @scrow in the Bank of Dunean, in the town @f 
Duncan, state of Amzona, in accordance with the 
terms of said draft of agreement above set forth. 
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VIII. 
That on the 31st day of March, 1913, said Highland 
Cattle Company, at the town of Minden, state of Ne- 


vada, received from said J. C. Dodson, through the 
United States mail, an instrument in the words and 


figures following: 
HIGHLAND ONTAMEIS Co 
Minden, Nev. 
March 25, 1913. 
Bought of Day and Foster the following: 


No. Head Live Stock Weight Price Amount 


All their cattle, horses and land in Arizona 
and’ N. M. amt. of this check 20,000.00 
there are to be ga00 cattle above October calves about 
90 horses and 1000 acres or more deed land all leases 
etc. Above live stock to be delivered f. 0. b. cars—i1ofr 
and hereby acknowledge receipt of $20,000.00. 
rae ORSON, IDA Yous Hi@ Sy] tonne 


Buyer. Sclicr 
1X. 

That afterwards, on the said 31st day of March, 
1913, the Farmers Bank of Carson Valley, at the town 
of Minden, state of Nevada, presented to said High- 
land Cattle Company for payment the following draft, 
way 


“Highland Cattle Company. 8048 No. 112 
Maren 2.5 0o ta 
Pay to the order of Day and Foster...... $20,000.00 
8) Sf SL 0S 25 000 | no-100 dollars 
J. C. DOBSGry 


Buyer. 
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Dealers and growers of live stock, Minden, Nevada. 

Please forward Farmers Bank, Carson Valley, Car- 
son, Nevada. 

Farmers Bank of Carson Valley, Inc. 
Paid Mar. 31, 1013. 
Minden. ... 40450 ..2% Nevada.” 

Endorsed: “Day & Foster. Pay to the order of 
any bank or banker all prior endorsements guaranteed. 
The Bank of Duncan 91-64 Duncan Ariz. 91-64. B. 
R. Lanneau, cashier. For collection. Pay to the order 
of any bank or banker Mar. 28, 1913. The Crocker 
National Bank of San Francisco.” (The word °‘Paid” 
perforated through draft.) 

OSG 

That at the time said draft of agreement hereinbe- 
fore described in subdivision VII hereof was delivered 
to the president and secretary of said Highland Cattle 
Company as aforesaid, they believed it to be a true 
copy of an original agreement deposited in escrow 
with the said Bank of Duncan, and also believed to 
be true the statements made to them by said J. C. Dod- 
son that an original copy of said draft of agreement 
had been executed by defendants and that a deed or 
deeds covering 1000 acres of land, more or less, and 
a bill of sale covering gooo head of cattle, calves from 
October, 1912, not to be counted, and go head of 
horses, and farming implements, had been made, exe- 
cuted and delivered by defendants to said Bank of 
Duncan, in accordance with the terms of said draft of 
agreement; that on the 31st day of March, 1913, said 
president and secretary of said Highland Cattle Com- 
pany believed to have been executed in the words and 
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figures as set forth in subdivision VIII hereof, the in- 
strument received by said Highland Cattle Company 
and signed by defendants. 

That, believing to be true said statements of said 
J. C. Dodson, and believing a draft of agreement, a 
copy of which is set forth in subdivision VII hereot 
had been executed by said defendants, and believing 
said instrument, a copy of which is set forth in sub- 
division VIII hereof had been executed by defendants 
in the words and figures as it was received by it, said 
Highland Cattle Company honored and paid the afore- 
said draft described in subdivision IX hereof, by pay- 
ing to the said Farmers Bank of Carson Valley for 
defendants, at said town of Minden, the sum of twenty 
thousand dollars. 

XI. 

That on the 24th day of May, 1913, at the town of 
Lordsburg, state of New Mexico, the said defendant 
S. A. Foster admitted to the president and secretary 
of said Highland Cattle Company that the instrument, 
a copy whereof is set forth in subdivision VIII hereof, 
was true and correct and had been executed by said 
Day and Foster, co-partners, by him as one of said 
partners; also, that the draft of agreement described 
in subdivision VII hereof he thought was practically 
a true copy of the original agreement deposited with 
the said Bank of Duncan and executed by defendants 
and by said J. C. Dodson as purported manager of 
said Highland Cattle Company. Thereupon said 
president and secretary of said Highland Cattle Com- 
pany notified said S. A. Foster that the said Highland 
Cattle Company was willing and ready to receive and 
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accept said property described in said draft of agree- 

ment set forth in subdivision VII hereof, and to pay 

defendants the balance of the purchase price therefor. 
rei. 

That on or about 4 o’clock p. m. of the 26th day of 
May, 1913, at said town of Lordsburg, state of New 
Mexico, said president and secretary of said Highland 
Cattle Company by and from certain acts done and 
statements made by both said J. C. Dodson and the 
said defendant S. A. Foster, became suspicious that 
the draft of agreement described in subdivision VII 
hereof was not a true and correct copy of the pur- 
ported signed copy held in escrow by the said Bank 
of Duncan, as aforesaid, and requested the said de- 
fendant S. A. Foster to forthwith accompany one of 
the officers of said Highland Cattle Conipany to the 
said town of Duncan and examine all said papers and 
instruments held in escrow by the said Bank of Dun- 
can relating to the transaction, and he consente to 
start at once with the secretary of said Highland Cat- 
tle Company; that notwithstanding the secretary of 
said Highland Company immediately had an auto- 
mobile in readiness to make said trip and notified said 
defendant, S. A. Foster, he, the said defendant S. A. 
Foster, delayed starting from said town of Lordsburg 
until about 6 o’clock p. m. of said day, and between 
the hours of 4 o’clock p. m. and 6 o’clock p. m. of said 
day, had many conferences with said J. C. Dodson; 
that finally, and after much urging, the said S. A. 
Foster and the secretary of said Highland Cattle Com- 
pany made said trip to saod town of Duncan, and 
were shown by the manager of said Bank of Duncan 
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the signed instrument in the words and figures fol- 


lowing: 


“This agreement, made this twenty-fifth day of 
March in the year of our Lord one thousand nine hun- 
dred and thirteen, between Day and Foster of Duncan, 
Greenlee county, state of Arizona, by S. A. Foster, 
agent for said Day and Foster, the party of the first 
part, and J. C. Dodson, manager of the Highland Cat- 
tle Company, of Minden, Nevada, the party of the 
second part, witnesseth: That for and in considera- 
tion of the sum of twenty thousand and 00/100 
($20,000.00) dollars, lawful money of the United 
States, in hand paid to the said party of the first part, 
the receipt whereof is hereby acknowledged, and the 
further consideration hereinafter mentioned, the said 
party of the first part does hereby grant, bargain, sell 
and convey unto the said party of the second part all” 
“cattle, horses, real estate, etc., mentioned in the deed 
hereto attached and in the bill of sale hereto attached. 
And the said party of the second part agrees to pay 
the said party of the first part the further sum of 
two hundred and thirty thousand & 00/100 ($230,- 
000.00) dollars, lawful money of the United States, 
said sum to be paid on or before the twentieth day 
oie LUbeKomm Ren acy 

The said deed and bill of sale hereto attached shall 
be deposited in escrow in the Bank of Duncan, Dun- 
can, Arizona, to be delivered to the said party of the 
second part upon payment of said sum herein men- 
tioned. And the said party of the first part hereby 
guarantees that all property mentioned in said papers 
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is free from all incumbrances of whatsoever kind and 
that they have a good and perfect title to the same. 

The deed hereto attached covers one thousand acres 
of land, more or less. 

The bill of sale hereto attached covers seven thou- 
sand head of cattle, more or less, and ninety head of 
horses, more or less. 

The said party of the first part covenants and agrees 
to relinquish all applications to buy and lease state 
lands in New Mexico and Arizona. 

In witness whereof, the said parties to this agree- 
ment have hereunto set their hands this twenty-fifth 
day of March, 1913. 

(Signed) DAY & FOSTER, 
>. A. FOS@ER: 
(Signed) ff. C. BODS@N, 
Manager Highland Cattle Co.” 

And also, at the same time and place, were shown 
a bill of sale executed by defendants by S. A. Foster, 
agent, purporting to sell to the said Highland Cattle 
Company all cattle branded with certain brands and 
marks, also certain farming implements; that said in- 
strument did not state or specify the number of cattle 
sold; that immediately after said last named instru- 
ments had been examined and read by the secretary 
of said Highland Cattle Company, the said defendant 
». A. Foster stated to said secretary that the following 
words and figures set forth in that certain instrument 
described in subdivision VIII hereof, were false and 
fraudulent, viz.: “there are to be gooo cattle above 
October calves, about go horses and 1000 acres or 


a 


more deed land all leases, etc,’ and had been inserted 
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above the signature of defendants after it had been 
executed by them; and at the same time and place, 
said defendant S. A. Foster stated to said secretary 
that defendants did not own or possess on the 25th 
day of March, 1913, or at any time since said day, on 
their cattle ranges in Arizona and New Mexico, Qooo 
head of cattle, or any number exceeding about 7000 
head, and that defendants could not deliver to said 
Highland Cattle Company a greater number of cattle, 
including young calves, than 7000 head. 

That thereupon, the secretary of said Highland Cat- 
tle Company immediately stated to said defendant S. 
A. Foster that the said Highland Cattle Company re- 
pudiated and disathrmed said purported contract ahove 
described in this subdivision, and that said Highland 
Cattle Company demanded the repayment to it of the 
aforesaid sum of twenty thousand dollars ($20,000) 
paid to defendants as hereinbefore alleged. 

XIU. 

That thereafter and on the 7th day of June, 19132, 
said Highland Cattle Company in writing demanded 
of defendants the repayment of it of said sum of 
twenty thousand dollars. 

XIV. 

That said J. C. Dodson had no power or authority 
expressed or implied, to bind said Highland Cattle 
Company to any agreement for the purchase of said 
lands, cattle or other property of said defendants. 

That said Highland Cattle Company never accepted 
nor ratified the instrument set forth in subdivision XII 
hereof. 
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XV 

That heretofore, and on the 16th day of January, 
1914, the said Highland Cattle Company for value, 
sold, assigned and transferred its said claim or ac- 
count against defendants in the sum of twenty thou- 
sand dollars to said H. F. Dangberg Land and Live- 
stock Company, said plaintiff herein, and it is now 
the owner and holder thereof. 

XVI. 

That no part of said sum of twenty thousand dol- 
lars has been paid by said defendants or either of 
them, and the whole amount thereof, with interest 
from the 31st day of March, 1913, at the rate of 
seven per cent per annum, is now due, owing and un- 
paid from said defendants and each of them to this 
plaintiff. 


Wherefore, plaintiff prays judgment against said 
defendants and each of them for the sum of twenty 
thousand dollars lawful money of the United States, 
with interest thereon from the 31st day of March, 
1913, at the rate of seven per cent per annum and for 
such other and further relief in the premises as to 
the court shall seem just and equitable. 

MADISON MARINE, 
WM. M. SIMS, 
Attorneys for Plaintiff. 

Dated, January 16th, 1914. 

State of Nevada, County of Douglass—ss. 

Personally appeared before the undersigned au- 
thority, H. F. Dangberg, known to the undersigned 
to be the secretary of the complainant, the H. F. 
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Dangberg Land and Livestock Company, a corpora- 
tion, who being duly sworn as to the truth of the 
allegations made in the above complaint, says that 
he has read the foregoing complaint and knows the 
contents thereof and that the same is true of his own 
knowledge, except as to matters therein stated on in- 
formation and belief and as to those matters he be- 
lieves them to be true; that he makes this verification 
for and in behalf of said complainant corporation. 
H. F. DANGBERG, 

Subscribed and sworn to before me this 16th day 
of January, A. D. 1914. 

(Seal) i); PeeGeuRaDlINAae, 
Notary Public in and for the County of Douglass, 

State of Nevada. 

(Ridemsed|».Onemal: No» 299 Civ. Dep't. ..>. 
In the District Court of the United States for the 
Southern District of the state of California, South- 
ern Division. H. F. Dangberg Land and Livestock 
Company, plaintiff, vs. H. C. Day and S. A. Foster, 
co-partners, etc., defendants. Complaint. Filed Jan. 
23, 1914. Wm. M. Van Dyke, clerk; by R. S. Zim- 
merman, deputy clerk. William M. Sims, attorney at 
law. Suite 515 Kohl Building, attorney for plaintiff. 


United States of America, District Court of the 
Umited States, Southern District of California, 
Southern Division. 

H. F. DANGBERG LAND AND LIVESTOCK 
COMPANY, 

Plaintiff, 
VS. 
H. C. DAY and S. A. FOSTER, co-partners, etc., 
Defendants. 
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Summons. 

Action brought in the said District Court, and the 
complaint filed in the office of the clerk of said Dis- 
trict Court, in the city of Los Angeles, county of 
Los Angeles, state of California. 

The President of the Umted States of America, Greet- 
mg: 

To H. C. Day and S. A. Foster, co-partners, doing 
business under the firm name and style of Day & 
Foster. 

You are hereby required to appear in an action 
brought against you by the above-named plaintiff in 
the District Court of the United States, in and for 
the Southern District of California, Southern Divis- 
ion, and to file your plea, answer or demurrer, to the 
complaint filed therein (a certified copy of which ac- 
companies this summons), in the office of the clerk 
Oo said court, in the erty of Los Amgeles, county on 
Los Angeles, within twenty days after the service on 
you of this summons, or judgment by default will be 
taken against you. 

And you are hereby notified that unless you appear 
and plead, answer or demur, as herein required, the 
plaintiff will take judgment for any money or dam- 
ages demanded in the complaint as arising from con- 
tract or will apply to the court for any further relief 
demanded in the complaint. 

Witness, the Honorable Olin Wellborn, judge of 
the District Court of the United States, in and for 
the Southern District of Galifonmia, this 23rd day on 
January, in the year of our Lord one thousand nine 
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hundred and fourteen and of our Independence the 
one hundred and thirty-eighth. 
(Seal) WM. M. VAN DYKE, 
Clerk. 
Byaeeocle SCOMVES 
Deputy Clerk. 
United States Marshal’s Office, 
Southern District of California. 

I hereby certify, that I received the within writ on 
the 27th day of January, 1914, and personally served 
the same on the 2 day of February, 1914, by deliver- 
ing to and leaving with H. C. Day, said defendant 
named therein, personally, at the county of Los 
Angeles city, in said district, a cretified copy thereof, 
together with a copy of the complaint, certified to 
by Wm. M. Van Dyke, attached thereto. 

LEO V. YOUNGWORTH, 


USS, Marshal: 
By E. DINGLE, 
Deputv. 


Los Angeles, February 2, 1914. 

[Endorsed]: Marshal’s Civil Docket No. 2329. 
No. 299 Civil. U. S. District Court, Southern Dis- 
trict of California, Southern Division. H. F. Dang- 
berg Land and Livestock Company, plaintiff, vs. H. 
C. Day and S. A. Foster, co-partners, etc., defendants. 
Summons. Filed Feb: 2, 1914. Wm. M. Van Dyke, 
clerk; by R. S. Zimmerman, deputy clerk. Madison 
Marine, Esq., and Wm. M. Sims, plaintiff’s attorney. 
eacom, L. R. B. 284. 
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No. 299. Civil. 

In the District Court of the Umted States in and for 
the Southern District of California, Southern Di- 
VISION. 

H. F. DANGBERG LAND & LIVESTOCK €OmMe 


PANY; 
Plaintiff, 
VS. 
H. C. DAY and S. A. FOSTER, co-partners deine 
business under the firm name and style of Day 


«© TFoster, 
Defendants. 


Demurrer of Defendant H. C. Day to Complaint. 


Now comes defendant, H. C. Day, and demurs to 
the complaint of plaintiff in the above entitled ac- 
tion, on the following grounds: 

I. That said complaint does not set forth facts 
sufficient to constitute a cause of action against this 
defendant. 

2. That said complaint is uncertain in the follow- 
ing particulars: 

(a) It cannot be ascertained therefrom whether 
or not plaintiff's assignor was in existence as a cor- 
poration at the time of the alleged transaction with 
the defendants, upon which the action is based. 

(b) It cannot be ascertained therefrom what was 
the nature of the employment of J. C. Dodson by 
plaintiff's assignor as alleged in paragraph VI cf 
plaintiff’s complaint. 

(c) It cannot be ascertained therefrom what was 
the extent of the power or authority of J. C. Dodson 
to act for and on behalf of plaintiff’s assignor, in 
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the transactions upon which the complaint is based. 

(d) It cannot be ascertained therefrom what were 
the acts or statements or the nature of the acts or 
statements which are alleged in paragraph XII to 
have caused suspicion, nor what connection, if any, 
the defendants or either of them had therewith. 

(e) It cannot be ascertained therefrom what ac- 
tion, if any, was taken by plaintiff’s assignor regard- 
ing the purchase by it of defendant’s cattle and land, 
as set forth in said complaint, either before or after 
the date of the alleged sale and purchase, as set forth 
in paragraph XII of said complaint. 

3. That said complaint is ambiguous in the sev- 
eral particulars in which it is specified in paragraph 
2 hereof that the same is uncertain. 

4. That said complaint is unintelligible in the sev- 
eral particulars in which it is specified in paragraph 
2 hereof that the same is uncertain. 

J. H. MERRIAM, 
_ Attorney for Defendant H. C. Day. 

[Endorsed]: Original. No. 299. Civil. In the 
District Court of the United States in and for the 
Southern District of California, Southern Division. 
H. F. Dangberg Land & Livestock Company, plain- 
tiff, vs. H. C. Day and S. A. Foster, co-partners do- 
ing business under the firm name and style of Day 
& Foster, defendants. Demurrer of defendant, H. C. 
Day, to complaint. Service by copy acknowledged on 
Feb. 28, 1914. Wm. M. Sims, Madison Marine, at- 
torneys for plff. Filed Feb. 28, 1914. Wm. M. Van 
Dyke, clerk; by R. S. Zimmerman, deputy. J. H. 
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Merriam, Pasadena, California, attorney for defend- 
ant Day. 


Copy Minute Order. 


At a stated term, to-wit: the January Term, A. D. 
nots, of thes District Court of the Wnited™ States 
of America, in and for the Southern District of 
California, Southern Division, held at the court- 
room thereof, in the city of Los Angeles, on 
Monday, the twenty-fifth day of January, in the 
year of our Lord one thousand nine hundred and 
fifteen. 

Present : 

The Honorable Benjamin F. Bledsoe, District Judge. 

H. F. Dangberg Land & Livestock Company, plain- 
tiff, vs. H. C. Day et al., defendants. No. 229 Civil 
SW. 

This cause coming on this day to be heard on the 
demurrer of defendant H. C. Day to plaintiff’s com- 
plaint; Wm. M. Sims, Esq., appearing as counsel for 
plaintiff; Fen Goodman, Esq., appearing as counsel for 
defendants; and said demurrer having been argued 
by counsel for the respective parties, and submitted to 
the court, it is by the court ordered that the general 
demurrer be, and the same hereby is overruled, and 
that the special demurrer to the complaint be, and the 
same hereby is sustained, with leave to plaintiff to 
amend within ten (10) days, if it shall be so advised, 
plaintiff, by its said counsel, waiving notice of the sus- 
taining of said demurrer. 

[Endorsed]: No. 299 Civil. United States District 
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Court, Southern District of California, Southern Di- 
vision. H. F. Dangberg Land & Livestock Company 
vs. H. C. Day et al. Copy minute order. Filed Sep. 
22, 1916. Wm. M. Van Dyke, clerk; by Leslie S. 
Colyer, deputy clerk. 


In the District Court of the United States, for the 
Southern District of the State of Califorma. 
coe’! WONGEERG LAND AND LIVESTOCK 

COMM auN Y 
Plaintiff, 
VS. 

EeeC. DAY vwand)S. A» FOSTER, co-partners doing 
business under the firm name and style of 
DAY << HOSTER, 

Defendants. 


Amended Complaint. 


To the Honorable, the Judge of the District Court of 
the United States, for the Southern District of 
the State of California: 

By leave of court first had and obtained the H. F. 
‘Dangberg Land and Livestock Company, as hereinbe- 
fore stated, brings this, its amended complaint against 
H. C. Day and S. A. Foster, co-partners, doing busi- 
ness under the firm name and style of Dav and Foster, 
defendants: 

And your plaintiff complains and alleges as follows: 

ie 

That plaintiff is and for more than ten years hence 
hitherto has been a corporation duly created and or- 
ganized and existing under and by virtue of the laws 
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of the state of Nevada and is a citizen and resident 
of the state of Nevada. 
aU 

That defendant H. C. Day is a citizen and resident 
of the city of Pasadena, county of Los Angeles, state 
of California. 

IIL. 

That defendant S. A. Foster is a citizen and resi- 
dent of the town of Duncan, county of Greenlee, state 
of Arizona. 

IN 

That defendants H. C. Day and 8. A. Foster are co- 
partners, doing business under the firm name and 
style of Day and Foster. 

6 

That Highland Cattle Company ever since the 13th 
day of January, 1913, has been and now is a corpora- 
tion duly created and organized and existing under 
and by virtue of the laws of the state of Nevada, and, 
during all the times herein mentioned was, and 1.0w 
is a citizen and resident of the state of Nevada. 

val 

That at all the times herein mentioned the said 
Highland Cattle Company was engaged in the busi- 
ness of cattle raising in the state of New Mexico. ‘Yhat 
for several months prior to the 25th day of March, 
19613, and until the 2ard day of Play, 1013. omen e. 
Dodson was in the employ of the said Highland Cattle 
Company as manager of its cattle business in the state 
of New Mexico; that the only duties and powers of 
said J. C. Dodson, as such manager were to employ 
laborers for said Highland Cattle Company, necessary 


us. H. C Day and S. A. Foster. a7 


to carry on its said cattle business and to discharge 
any of said laborers in his discretion, and to manage 
and direct said employees in the work necessary to 
conduct and carry on said cattle business. That on 
or about the 17th day of March, 1913, at the town of 
Lordsburg, state of New Mexico, the said J. C. Dod- 
son informed the secretary of said Highland Cattle 
Company that he, the said J. C. Dodson, could fur- 
chase of defendants all of defendants’ cattle, horses, 
lands and cattle business equipment, situated and lo- 
cated in the states of Arizona and New Mexico, the 
cattle to count at least nine thousand head with young 
calves thrown in and not counted, for the sum of two 
hundred and fifty thousand dollars ($250,000). 

That said secretary of said Highland Cattle Com- 
pany informed said J. C. Dodson that if defendants 
would guarantee to deliver nine thousand head of cat- 
tle, with young calves thrown in and not counted, 
the said secretary of said Highland Cattle Company 
would endeavor to have it purchase the cattle, horses, 
lands and cattle business equipment of defendants, 
situated in the states of Arizona and New Mexico for 
the sum of two hundred and fifty thousand dollars 
($250,000). 

ALT: 

That on or about the 30th day of March, 1913, the 
said J. C. Dodson met the president and secretary of 
said Highland Cattle Company at the city of Reno, 
state of Nevada, and delivered to them a draft of 
agreement, as follows, viz.: 
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“This agreement, made this 25th day of March in 
the year of our Lord one thousand nine hundred thir- 
teen, between Day & Foster, of Duncan, Greenlee 
county, state of Arizona, by S. A. Foster, agent of Day 
and Foster, party of the first part, and J. C. Dodson, 
manager of the Highland Cattle Company, of Minden, 
Nevada, party of the second part, witnesseth: 

“That for and in consideration of the sum of twenty 
thousand ($20,000.00) dollars, lawful money of the 
United States, in hand paid to the said party of the 
first part, receipt whereof is hereby acknowledged. and 
the further consideration hereinafter mentioned, the 
said party of the first part does hereby grant, bargain, 
sell and convey unto said party of the second part, all 
cattle, horses, real estate and farming implements 
mentioned in the deed hereto attached, and the said 
party of the second part agrees to pay to the said 
party of the first part the further sum of two hundred 
and thirty thousand ($230,000) dollars, lawful money 
of the United States, said sum to be paid on or be- 
fore the 20th day of June, 1913. 

“The said party of the first part guarantees there 
to be nine thousand (9,000) head of cattle, calves from 
October, 1912, not to be counted. The said deed and 
bill of sale hereto attached shall be deposited in ‘escrow 
in the Bank of Duncan, Duncan, Arizona, to be de- 
livered to the said party of the second part upon pay- 
ment ot said sum herein mentioned and said party of 
the first part guarantees that all property mentioned 
in said papers is free from all incumbrances whatso- 
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ever kind and that they have a good and perfect title 
to the same. The deed hereto attached covers one 
thousand (1,000) acres of land, more or less. The 
bill of sale hereto attached covers nine thousand 
(9,000) head of cattle and ninety head of horses. The 
said party of the first part covenants and agrees to 
relinquish all applications to buy and lease state lands 
in New Mexico and Arizona. 

“In witness whereof the said parties of this agree- 
ment have hereunto set their hands and seals March 
25th, 1913. 


That at the time said J. C. Dodson delivered to 
said president and secretary of said Highland Cattle 
Company said draft of agreement, he stated to them 
that the said defendants had executed a copy thereof 
and that he had signed the same as manager of said 
Highland Cattle Company; that the said signed in- 
strument, together with a deed of defendants’ lands 
covering 1000 acres of land, more or less, and a bill 
of sale covering 9000 head of cattle, calves from Octo- 
ber, 1912, thrown in and not counted, 90 head of 
horses, farming implements and cattle business equip- 
ment, all duly made and executed by the defendants 
and attached to said signed agreement, had been de- 
posited in escrow in the Bank of Duncan, in the town 
of Duncan, state of Arizona, in accordance with the 
terms of said draft of agreement above set forth. 
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Witt, 

That on the 31st day of March, 1913, said Highland 
Cattle Company, at the town of Minden, state of 
Nevada, received from said J. C. Dodson, through 
the United States mail, an instrument in the words 
and figures following: 


“Highland Cattle Co. 
Minden, Nev. 
| March 25, 1913. 
Bought of Day and Foster the following: 


eee SS 


No. Head. Livestock. Weight. Price. Amount. 


All their cattle, horses and land in Arizona 
and N. M., amt. of this check, 20,000.00 
There are to be gooo cattle, above October calves, 
about 90 horses and 1000 acres or more deed land, all 
leases, etc. Above livestock to be delivered f. o. b. 


COR. ae 191 and hereby acknowledge receipt of 
$20,000.00. 
H. C. DODSON, DAY & BOS WER; 
Buyer. Seller, 
16,4 


That afterwards, on the said 31st day of March, 
1913, the Farmers Bank of Carson Valley, at the tewn 
of Minden, state of Nevada, presented to said High- 
land Cattle Company for payment the following draft, 
Viz.: 

“Highland Cattle Company. 8048 No. ii2 
March 25, 1913. 
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Pay to the order of Day and Foster..... $20,000.00 
ai ywenicy Whoweend. 6... eee ed no-100 dollass. 
I. C. DODSOM 
Puver. 


Dealers and growers of livestock, Minden, Nevada. 

Please forward Farmers Bank, Carson Valley, Car- 
son, Nevada. Farmers Bank of Carson Valley, Inc. 
Rarawilar, 31, lor. 

WAM@S Nevada.” 

Endorsed: “Day & Foster. Pay to the order of 
any bank or banker, all prior endorsements guaran- 
teed. The Bank of Duncan, 91-64. Duncan, Ariz. 
91-64. B. R. Lanneau, cashier. For collection. Pay 
to the order of any bank or banker. Mar. 28, 1913. 
The Crocker National Bank of San Francisco.” (The 
word “Paid” perforated through draft.) 

Xx. 

That at the time said draft of agreement hereinbe- 
fore described in subdivision VII hereof was decliv- 
ered to the president and secretary of said Highland 
Cattle Company as aforesaid, they believed it to be a 
true copy of an original agreement deposited in escrow 
with the said Bank of Duncan, and also believed to 
be true the statements made to them by said J. C. 
Dodson that an original copy of said draft of agree- 
ment had been executed by defendants and that a deed . 
or deeds covering 1000 acres of land, more or less, 
and a bill of sale covering gooo head of cattle, calves 
from October, 1912, not to be counted, and go head 
of horses, and farming implements, had been made, 
executed and delivered by defendants to said Bank 
of Duncan, in accordance with the terms of said 
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draft of agreement; that on the 31st day of March, 
1913, said president and secretary of said Highland 
‘Cattle Company believed to have been executed in 
the words and figures as set forth in subdivision VIII 
hereof, the instrument received by said Highland Cat- 
tle Company and signed by defendants. 

That, believeing to be true said statements of said 
J. C. Dodson, and believing a draft of agreement, a 
copy of which is set forth in subdivision VII hereof 
had been executed by said defendants, and believing 
said instrument, a copy of which is set forth in sub- 
division VIII hereof had been executed by defend- 
ants in the words and figures as it was received by 
it, said Highland Cattle Company honored and paid 
the aforesaid draft described in subdivision IX here- 
of, by paying to the said Farmers Bank of Carson Val- 
ley for defendants, at said town of Minden, the sum 
of twenty thousand dollars. 

XI. 

That on the 24th day of May, 1913, at the town 
of Lordsburg, state of New Mexico, the said defend- 
ant S. A. Foster admitted to the president and secre- 
tary of said Highland Cattle Company that the instru- 
ment, a copy whereof is set forth in subdivision VIII 
hereof was true and correct and had been executed 
by said Day and Foster, co-partners, by him as one 
of said partners; also, that the draft of agreement 
described in subdivision VII hereof he thought was 
practically a true copy of the original agreement de- 
posited with the said Bank of Duncan and executed 
by defendants and by said J. C. Dodson as purported 
manager of said Highland Cattle Company. There- 
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upon said president and secretary of said Highland 
Cattle Company notified said S. A. Foster that the 
said Highland Cattle Company was willing and ready 
to receive and accept said property described in said 
draft of agreement set forth in subdivision VII hereof, 
and to pay defendants the balance of the purchase 
price therefor. 
Pads 

That on or about 4 o’clock p. m. of the 26th day of 
May, 1913, at said town of Lordsburg, state of New 
Mexico, said president and secretary of said High- 
land Cattle Company requested the said defendant S. 
A. Foster to forthwith accompany one of the officers 
of said Highland Cattle Company to the said town 
of Duncan and examine all said papers and instru- 
ments held in escrow by the said Bank of Duncan 
relating to the transaction, and he consented to start 
at once with the secretary of said Highland Cattle 
Company; that notwithstanding the secretary of said 
Highland Cattle Company immediately had an auto- 
mobile in readiness to make said trip and notified said 
defendant, S. A. Foster, he, the said defendant S. A. 
Foster, delayed starting from said town of Lords- 
burg until about 6 o’clock p. m. of said day, and be- 
tween the hours of 4 o’clock p. m. and 6 o’clock p. m. 
of said day, had many conferences with said J. C. 
Dodson; that finally, and after much urging, the said 
5. A. Foster and the secretary of said Highland Cat- 
tle Company made said trip to said town of Duncan, 
and were shown by the manager of said Bank of Dun- 
can the signed instrument in the words and figures 
following: 
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“This agreement, made this twenty-fifth day of 
March in tne year of our Lord one thousand nine 
hundred ard thirteen between Dav and Foster of Dun- 
can, Greenlee county, state of Arizona, by S. A. Fos- 
ter, agent for said Day and Foster, the party of the 
first part, and J. C. Dodson, manager of the High- 
land Cattle Company, of Minden, Nevada, the party 
of the second part, witnesseth: 

That for and in consideration of the sum of twenty 
thousand and 00/100 ($20,000.00) dollars, lawful 
money of the United States, in hand paid to the said 
party of the first part, the receipt whereof is hereby 
acknowledged, and the further consideration herein- 
after mentioned, the said party of the first part does 
hereby grant, bargain, sell and convey unto the said 
party of the second part all cattle, horses, real estate, 
etc., mentioned in the deed hereto attached and in the 
bill of sale hereto attached. 

And the said party of the second part agrees to pay 
the said party of the first part the further sum of 
two hundred and thirty thousand & 00/100 ($230,- 
000.00) dollars, lawful money of the United States, 
said sum to be paid on or before the twentieth day of 
ime, TOT. 

The said deed and bill of sale hereto attached shall 
be deposited in escrow in the Bank of Duncan, Dun- 
can, Arizona, to be delivered to the said party of the 
second part upon payment of said sum herein men- 
tioned. And the said party of the first part hereby 
guarantees that all property mentioned in said papers 
is free from all incumbrances of whatsoever kind and 
that they have a good and perfect title to the same. 
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The deed hereto attached covers one thousand acres 
of land, more or less. 

The bill of sale hereto attached covers seven thou- 
sand head of cattle, more or less, and ninety head of 
horses, more or less. 

The said party of the first part covenants and 
agrees to relinquish all applications to buy and lease 
state lands in New Mexico and Arizona. 

In witness whereof, the said parties to this agree- 
ment have hereunto set their hands this twenty-fifth 
day of March, 1913. 

(Siewed) DAY & FOSTER, 
Sree Moster: 
(Sioned). |. C. DOBSON 
Manager Highland Cattle Co.” 


And also, at the same time and place, were shown a 
bill of sale executed by defendants by S. A. Foster, 
agent, purporting to sell to the said Highland Cattle 
Company all cattle branded with certain brands and 
marks, also certain farming implements; that said in- 
strument did not state or specify the number of cattle 
sold; that immediately after said last named instru- 
ments had been examined and read by the secretary 
of said Highland Cattle Company, the said defendant 
5S. A. Foster stated to said secretary that the follow- 
ing words and figures set forth in that certain in- 
strument described in subdivision VIII hereof, were 
false and fraudulent, viz.: “there are to be 9000 cattle 
above October calves, about 90 horses and 1000 acres 
and had been in- 
serted above the signature of defendants after it had 


? 


or more deed land, all leases, etc.,’ 
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been executed by them; and at the same time and 
place, said defendant S. A. Foster stated to said sec- 
retary that defendants did not own or possess on the 
25th day of March, 1913, or at any time since said 
day, on their cattle ranges in Arizona and New Mex- 
ico, 9000 head of cattle, or any number exceeding 
about 7000 head, and that defendants could not de- 
liver to said Highland Cattle Company a greater num- 
ber of cattle, including young calves, than 7000 head. 

That thereupon, the secretary of said Highland 
Cattle Company immediately stated to said defendant 
S. A. Foster that the said Highland Cattle Company 
repudiated and disaffirmed said purported contract 
above described in this subdivision, and that said 
Highland Cattle Company demanded the repayment to 
it of the aforesaid sum of twenty thousand dollars 
($20,000) paid to defendants as hereinbefore alleged. 

BOLT. 

That thereafter and on the 7th day of June, 1913, 
said Highland Cattle Company in writing demanded 
of defendants the repayment to it of said sum of 
twenty thousand dollars. 

XIV. 

That said J. C. Dodson had no power or authority 
expressed or implied, to bind said Highland Cattle 
Company to any agreement for the purchase of said 
lands, cattle or other property of said defendants. 

That said Highland Cattle Company never accepted 
nor ratified the instrument set forth in subdivision 
XII hereof. 
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XV. 

That heretofore, and on the 16th day of January, 
1914, the said Highland Cattle Company for value, 
sold, assigned and transferred its said claim or ac- 
count against defendants in the sum of twenty thou- 
sand dollars to said H. F. Dangberg Land and Live- 
stock Company, said plaintiff herein, and it is now 
the owner and holder thereof. 

XVI. 

That no part of said sum of twenty thousand dol- 
lars has been paid by said defendants or either of 
them, and the whole amount thereof, with interest 
from the 31st day of March, 1913, at the rate of seven 
per cent per annum, is now due, owing and unpaid 
from said defendants and each of them to this plain- 


mnt. 


Wherefore, plaintiff prays judgment against said 
defendants and each of them for the sum of twenty 
thousand dollars lawful money of the United States, 
with interest thereon from the 31st day of March, 
1913, at the rate of seven per cent per annum and 
for such other and further relief in the premises as 
to the court shall seem just and equitable. 

MADISON MARINE, 
WM. M. SIMS, 
Attorneys for Plaintiff. 

Dated: February 32, 1915. 

State of California, City and County of San Fran- 
ciscO—Sss, 

Personally appeared before the undersigned author- 
ity, Wm. M. Sims, known to the undersigned to be 
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one of the attorneys of the complainant, the H. F. 
Dangberg Land and Livestock Company, a corpora- 
tion, who being duly sworn as to the truth of the 
allegations made in the amended complaint, says that 
he has read the foregoing complaint and knows the 
contents thereof, and that the same is true of his own 
knowledge, except as to matters therein stated on in- 
formation and belief, and as to those matters he be- 
lieves them to be true; that he believes this verification 
for and in behalf of said complainant corporation. 
That the reason one of the officers of said corpora- 
tion does not make this affidavit for and in behalf of 
said complainant is that all of said officers are absent 
from the said city and county of San Francisco where 
afhant has his office; that the facts set forth in said 
amended complaint are within the knowledge of 
afhant. 
WM. M. SIMS. 

Subscribed and sworn to before me this 3rd day of 
mebruae, 2. Do 19485. 

(Seal) Wie ee 
Notary Public in and for the City and County of San 

Francisca) Site o1 Calatornia: 

| Mndorsed]|: Original. INe. 200. Cini eineiine 
District Court of the United States im and foreike 
Southern District of California, Southern Division. 
H. F. Dangberg Land & Livestock Company, plaintiff, 
vs. H. C. Day and S. A. Foster, co-partners doing busi- 
ness under the firm name and style of Day & Foster, 
defendants. Amended complaint. Received copy 
within amended complaint this 4th day February. J. 
H. Merriam & Hunsaker & Britt. Filed Feb. 4, 1915. 
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Wm. M. Van Dyke, clerk; by R. S. Zimmerman, dep- 
uty clerk. William M. Sims, Crocker Bldg., San Fran- 
cisco, Cal., attorney for plaintiff. 

No. 299. Civil. 


a 


In the District Court of the Umted States, in and for 
the Southern District of California, Southern 
Division. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

PNY 
Plaintiff, 
VS. 
H. C. DAY and S. A. FOSTER, co-partners doing 
business under the firm name and style of 
PAY ks FOSTER; 
Defendants. 


Demurrer of Defendant H. C. Day to Amended 
Complaint. 


* Now comes defendant H. C. Day and demurs to the 
amended complaint in the above entitled action on the 
following grounds: 

I. That the court has not jurisdiction of the cause 
of action stated in said complaint. 

2. That the court has not jurisdiction to try said 
action against this defendant in the absence of the 
defendant S. A. Foster. 

3. That said complaint does not state facts suffh- 
cient to constitute a cause of action against this de- 
Rene it. 
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4. That said complaint is uncertain in the follow- 
ing particulars: 

(a) It cannot be ascertained therefrom whether or 
not plaintiff’s assignor was in existence as a corpora- 
tion at the time of the alleged transaction with the de- 
fendants upon which the action is based. 

(b) It cannot be ascertained therefrom what was 
the nature of the employment of J. C. Dodson by 
plaintiff's assignor as alleged in paragraph VI of 
plaintiff’s complaint. 


(c) It cannot be ascertained therefrom what was 
the extent of the power or authority of J. C. Dodson 
to act for and on behalf of plaintiff’s assignor in the 
transactions upon which the complaint is based. 

(d) It cannot be ascertained therefrom what were 
the acts or statements, or the nature of the acts or 


statements which are alleged in paragraph XII to 
have caused suspicion, nor what connection the de- 
fendants, or either of them, had therewith. 

(e) It cannot be ascertained therefrom what ac- 
tion, if any, was taken by plaintiff’s assignor regard- 
ing the purchase of defendants’ cattle and land as set 
forth in said complaint, either before or after the 
date of the alleged sale and purchase, as set forth in 
paragraph XII of said complaint. 

5. That said complaint is ambiguous in the several 
particulars in which it is specified in paragraph 4 
hereof that the same is uncertain. 

6. That said complaint is unintelligible in the sev- 
eral particulars in which it is specified in paragraph 4 
hereof that the same is uncertain. 

J. H. MERRITAM and 
HUNSAKER & BRITT, 
Attorneys for Defendant H. C. Day. 
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[Endorsed]: Original. No. 299. Civil. In the 
United States District Court, Southern District of 
California, Southern Division. H. F. Dangberg Land 
& Livestock Company, plaintiff, vs. H. C. Day et al., 
defendants. Demurrer of defendant H. C. Day to 
amended complaint. Service of the within demurrer 
is hereby admitted this 15th day of February, 1915. 
Madison Marine, P., attorney for plaintiff. Filed Feb. 
Ms 1615. Wo. M, Van Dyke, clerk; by R. 5. Zim- 
merman, deputy clerk. Hunsaker & Britt, 1132-1143 
Title Insurance Bldg., Fifth and Spring streets, Los 
Angeles, Cal., attorneysh for deft. H. C. Day. 


Copy Minute Order. 

At a stated term, to-wit: the July Term, A. D. 1915, 
of the District Court of the United States of 
America, in and for the Southern District of Cali- 
fornia, Southern Division, held at the courtroom 
thereof, in the city of Los Angeles, on Saturday, 
the twentieth day of November, in the year of our 
Lord one thousand nine hundred and fifteen. 

Present: 

The Honorable Benjamin F. Bledsoe, District Judge. 

H. F. Dangberg Land & Livestock Company, plain- 
tiff, vs. H. C. Day et al., defendants. No. 299 Civil 
m: D. 

This cause having heretofore been submitted to the 
court for its consideration and decision on the de- 
murrer of defendant H. C. Day to plaintiff's amended 
complaint; the court having duly considered the same, 
and being fully advised in the premises, now orally 
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announces its conclusions thereon, and it is ordered 
that said demurrer of defendant H. C. Day to plain- 
tiff’s amended complaint be, and the same hereby is 
overruled, and defendants assigned to answer said 
amended complaint within ten (10) days. 

[Endorsed]: No. 299 Civil. United States District 
Court, Southern District of California, Southern Di- 
vision. H. F. Dangberg Land & Livestock Company 
vs, Hl. C. Day-eteal. Copyaninute onder Giledasen 
22, 1916. Wm. M. Van Dyke, clerk; by Leslie 5S. 
Colyer, deputy clerk. 


In the District Court of the Umted States, for the 
Southern District of Cahforma, Southern Divis- 
ion, Ninth Circuit. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

PAIN 
Plaintiff, 
VS. 
H. C. DAY and S. A. FOSTER, co-partners doing 
business under the firm name and _ style of 
DAY & FPOSTORRER, 


Answer of Defendant H. C. Day. 


Comes now H. C. Day, one of the defendants named 
in the above-entitled action, and, without waiving his 
general and special demurrer to the amended com- 
plaint in the above-entitled action and his objections 
to the jurisdiction of the court, but expressly reserv- 
ing the right to the full benefit thereof at any time 
during the progress of this action, and protesting 
against being further required to answer the amended 
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complaint, severing himself from his co-defendant 
herein, for separate answer to said complaint, admits, 
denies and alleges as follows: 

1. Alleges that he has no information or belief suf- 
ficient to enable him to answer the allegations con- 
tained in paragraph one of said complaint, and basing 
his answer upon said ground, he denies the same. 

2. Alleges that he has no information or belief suf- 
ficient to enable him to answer the allegations con- 
tained in paragraph five of said complaint, and basing 
his answer upon said ground, denies the same. 

3. Admits that at all times mentioned in said com- 
plaint the Highland Cattle Company was engaged in 
the business of cattle raising in the state of New 
Mexico, and alleges that at all such times it was also 
engaged in the business of purchasing lands and 
ranches and buying and selling cattle. Admits that for 
several months prior to the 25th day of March, 1913, 
and until the 23rd day of May, 1913, one J. C. Dodson 
was in the employ of said Highland Cattle Company 
as manager of its cattle business in the state of New 
Mexico, and he is informed and believes, and there- 
fore alleges, that during such time said Dodson was a 
director of the said Highland Cattle Company and 
vice-president and manager thereof and the owner 
of approximately one-third of the capital stock there- 
of, and with one H. F. Dangberg and one F. E. Hum- 
phreys had domination and control over said Highland 
Cattle Company, and said Dodson was the duly au- 
thorized manager and resident agent of said corpora- 
tion for the states of New Mexico and Arizona, with 
residence fixed at Lordsburg, New Mexico, and was 
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the duly authorized agent of said company to purchase 
lands and ranches and to buy and sell cattle in said 
state of New Mexico and in the state of Arizona, and 
for said corporation to receive service of process. 
Denies that the only duties and powers, or the only 
duties or powers of said J. C. Dodson as such manager, 
or otherwise, were to employ laborers for said High- 
land Cattle Company necessary to carry on its said 
cattle business, or otherwise, or to discharge any of 
such laborers in his discretion, or to manage and direct 
said employees in the work necessary to conduct and 
carry on said cattle business, or otherwise. Alleges 
that he has no information or belief sufficient to enable 
him to answer any of the allegations contained in that 
portion of paragraph six of plaintiff’s complaint, be- 
ginning with the word “that” in line 27 of page 2 
thereof, to and including the figures $250,000” in line 
12 of page 3 thereof, and basing his answer upon said 
ground, denies the same. 

4. Alleges that he has no information or belief suf- 
ficient to enable him to answer any of the allegations 
contained in paragraph seven of plaintiff’s complaint, 
and basing his answer upon said ground, denies the 
same. 

Alleges that if the purported draft of agreement set 
out in paragraph seven was delivered to the president 
and secretary of the Highland Cattle Company, as al- 
leged in paragraph seven of said complaint, that said 
secretary and president of said Highland Cattle Com- 
pany knew, or in the exercise of reasonable care would 
have known that said purported draft of agreement 
was not a true copy of the agreement executed by said 
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defendants as parties of the first part and by the said 
Dodson on behalf of said Highland Cattle Company 
as party of the second part. 

5. Alleges that he has no information or belief sufh- 
cient to enable him to answer any of the allegations 
contained in paragraph eight of plaintiff’s complaint, 
and basing his answer upon said ground, denies the 
same. 

Alleges that if the Highland Cattle Company re- 
ceived the paper writing referred to in paragraph eight 
of said complaint in the words and figures there set 
out, he is informed and believes and therefore alleges 
that the following words, to-wit: “there are to be gooo 
cattle above October calves about 90 horses and 1000 
acres or more deed land all leases etc.”’ were written 
in a different hand and with different ink than the 
remainder of said instrument, and in the handwriting 
of said Dodson, and said Highland Cattle Company 
knew, or in the exercise of reasonable care would have 
known that said language quoted was an interpolation 
and spurious. 

6. Alleges that he has no information or belief sufh- 
cient to enable him to answer the allegations contained 
in paragraph nine of said complaint, and basing his 
answer upon said ground, denies the same, but admits 
that there was presented to said Highland Cattle Com- 
pany in due course a draft the tenor and effect of 
which was substantially in the words and figures set 
forth in said paragraph nine. 

7. Alleges that he has no information or belief suff- 
cient to enable him to answer the allegations contained 
in paragraph ten of said complaint, and basing his 
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answer upon said ground, denies the same; except that 
this defendant admits that said Highland Cattle Com- 
pany honored and paid in due course the draft referred 
to in paragraph nine of said complaint. 

Alleges that at the time said Highland Cattle Com- 
pany honored and paid said draft it had notice, or in 
the exercise of reasonable care would have known, 
that the paper writing set out in paragraph seven of 
said complaint purported to be a copy of a certain 
agreement in writing entered into by the said J. C. 
Dodson on behalf of said Highland Cattle Company on 
the one part and said Day & Foster on the other, the 
original of which was then deposited in escrow with 
the Bank of Duncan, in the town of Duncan, state of 
Arizona; and said Highland Cattle Company had 
notice, or in the exercise of reasonable care would have 
known that said purported copy was false and fraud- 
ulent, in that by its terms the said Day and Foster 
were represented as agreeing to sell and convey 9,000 
head of cattle, as will more particularly appear by the 
terms of said agreement hereinafter set out. 

Alleges that said Highland Cattle Company had 
notice, or in the exercise of reasonable care would have 
known, that the said paper writing set out in paragraph 
eight of said complaint purported to be a receipt for 
$20,000 as the consideration paid said Day & Foster 
for their promise to enter into the contract above re- 
ferred to, and he is informed and believes and there- 
fore alleges that said Highland Cattle Company had 
notice, or in the exercise of reasonable care would 
have known, that the following portion of said paper 
writing, to-wit, “there are to be gooo cattle above Oc- 
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tober calves about 90 horses and 1000 acres or more 
deed land all leases etc.” was written in a different 
hand and with different ink than the remainder of 
said paper writing, and said Highland Cattle Company 
knew, or in the exercise of reasonable care would have 
known, that said language quoted was spurious and 
an interpolation. 

8. Denies that on the 24th day of May, 1913, at the 
town of Lordsburg, state of New Mexico, or at any 
other time or place, the defendant S. A. Foster ad- 
mitted to the president and secretary or the president 
or secretary of the said Highland Cattle Company, or 
to any other person, that the instrument, a copy where- 
of is set forth in paragraph eight of said complaint, 
was true and correct or true or correct or had been 
executed by said Day & Foster, co-partners, by him as 
one of said co-partners, or otherwise. Denies that said 
Foster then and there, or at all, admitted that the copy 
of the agreement described in paragraph seven of said 
complaint was practically a true copy, or a true copy, 
or a copy of the original agreement deposited with 
said Bank of Duncan and executed by defendants, or 
either of them, and by said J. C. Dodson as manager 
of said Highland Cattle Company, or by said Highland 
Cattle Company. Denies that thereupon, or at all, said 
president and secretary, or said president or secretary 
of said Highland Cattle Company, or said Highland 
Cattle Company, notified said Day & Foster, or this 
defendant, that said Highland Cattle Company was 
willing and ready, or willing or ready, to receive and 
accept, or receive, or accept, said property described 
in said copy of agreement set forth in paragraph seven 
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of said complaint, or to pay defendants the balance of 
the purchase price therefor. 

9g. Alleges that he has no information or belief sufh- 
cient to enable him to answer the allegations contained 
in that portion of paragraph twelve of the said com- 
plaint beginning with the first word in said paragraph 
to and including the words “by them” in line 18 of 
page 8 of said complaint, and basing his answer on 
that ground, denies the same. 

Denies that at the time and place referred to in para- 
graph 12 of said complaint, or at any other time or 
place, or at all, said S. A. Foster stated to said secre- 
tary, or any other person, that the defendants did not 
own or possess on the 25th day of March, 1913, or at 
any time since said day, on their cattle ranches in Ari- 
zona and New Mexico, nine thousand head of cattle, 
or any number exceeding about seven thousand head, 
or that said S. A. Foster stated to said secretary, or 
any other person, that defendants could not deliver 
to said Highland Cattle Company a greater number 
of cattle, including young calves, than seven thousand 
head. 

Denies that at the time referred to in paragraph 
twelve of said complaint, or at any other time, the 
secretary of said Highland Cattle Company, or said 
Highland Cattle Company, stated to said defendant 
S. A. Foster that said Highland Cattle Company dis- 
afhrmed the contract entered into between the High- 
land Cattle Company and Messrs. Day & Foster. 

10. Denies that said J. C. Dodson had no power or 
authority, express or implied, to bind said Highland 
Cattle Company to any agreement for the purchase of 


as. H.C. Day and S. A. Foster. 49 


said lands, cattle or other property of said defendants, 
‘and he is informed and believes and therefore alleges 
that said J. C. Dodson had full authority in the prem- 
ises to bind said Highland Cattle Company, and did 
bind said Highland Cattle Company to the agreement 
entered into between himself as manager of said High- 
land Cattle Company and said defendants. 

Denies that said Highland Cattle Company never 
accepted or ratified the instrument set forth in para- 
eraph twelve of said complaint, and alleges that said 
Highland Cattle Company did accept and ratify said 
instrument, and is now and forever barred and 
estopped from questioning or repudiating the same. 

11. Alleges that he has no information or belief 
sufficient to enable him to answer the allegations con- 
tained in paragraph fifteen of said complaint, and 
basing his answer upon said ground, denies the same. 

12. Denies that the sum of $20,000, or any part 
thereof, with interest from the 31st day of March, 
1913, or from any other date, or at all, at the rate of 
‘seven per cent per annum, or at any other rate, or at 
all, is now due and owing, or due, or owing, from said 
‘defendants, or either of them, to said plaintiff. 

As a further, separate and distinct answer and de- 
fense to plaintiff’s complaint, defendant alleges: 

1. That he is informed and believes, and therefore 
alleges, on or about the 12th day of January, 1913, one 
‘J. C. Dodson, residing at Lordsburg, New Mexico, one 
Frank E. Humphrey, residing at Reno, Nevada, and 
one H. F. Dangberg, residing at Carson City, Nevada, 
at the town of Minden, in the state of Nevada, orally 
agreed to enter into, and did enter into, a joint adven- 
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ture for profit, the object and purpose of which ad- 
venture was to secure control by purchase, or other- 
wise, of ranches, large areas of land and cattle and 
stock in the states of New Mexico and Arizona. 

2. That he is informed and believes, and therefore 
alleges, in furtherance of said purpose said Dodson, 
Humphrey and Dangberg on about the date last above 
mentioned caused to be organized a corporation under 
and by virtue of the laws of the state of Nevada known 
as the Highland Cattle Company, that the capital stock 
of said corporation was divided into two hundred 
thousand shares, of which said Dodson, Humphrey 
and Dangberg each held 66,666 shares, the remaining 
two shares being qualifying shares; that the directorate 
of said corporation consisted of five members, includ- 
ing said Dodson, Humphrey and Dangberg. Said cor- 
poration carried on business in the states of New 
Mexico and Arizona. On January 29, 1913, said 
Highland Cattle Company caused to be filed with the 
secretary of state of the state of New Mexico, and 
thereafter to be published, a certificate stating that 
the principal office and place of business of said High- 
land Cattle Company was in Lordsburg, New Mexico, 
and that the said J. C. Dodson was the duly elected, 
qualified and acting resident agent of said corporation 
for the state of New Mexico, and in charge of said 
principal office and place of business. 

3. That he as informed and believes, andtherefore 
alleges, said corporation was under the domination and 
control of said Dodson, Humphrey and Dangberg, and 
was used merely as a device and agency to enable them 
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to further the before mentioned joint adventure for 
profit. 

4. That he is informed and believes, and therefore 
alleges, said Dodson was the managing agent of said 
corporation and of said syndicate composed of him- 
self and said Dangberg and Humphrey, and as such, 
duly authorized to purchase tracts of land, ranches, 
cattle, stock and other like property, and, as such agent, 
said Dodson between the 13th day of January, 1913, 
and the 23rd day of May, 1913, did purchase for the 
Highland Cattle Company and said syndicate divers 
tracts of land, ranches, cattle, stock and other like 
property, and said purchases by said Dodson were well 
known to this defendant. 

5. That on or about the 25th day of March, 1913, 
at the town of Lordsburg, in the state of New Mexico, 
the defendant S. A. Foster, acting in behalf of the co- 
partnership of Day & Foster, consisting of said Foster 
and this defendant, entered into an agreement in 
writing with said J. C. Dodson as agent of the High- 
land Cattle Company, which is in the words and fig- 
ures following, to-wit: 

“This agreement, made this twenty-fifth day of 
March, in the year of our Lord one thousand nine 
hundred and thirteen, between Day and Foster of Dun- 
can, Greenlee county, state of Arizona, by S. A. Foster, 
agent for said Day and Foster, the party of the first 
part, and J. C. Dodson, manager of the Highland 
Cattle Company of Minden, Nevada, party of the sec- 
ond part, 

Witnesseth: That for and in consideration of the 
sum of twenty thousand and 00/100 ($20,000.00) dol- 
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lars lawful money of the United States in hand paid 
to the said party of the first part, the receipt whereof 
is hereby acknowledged and the further consideration 
hereinafter mentioned, the said party of the first part 
does hereby grant, bargain, sell and convey unto the 
said party of the second part all cattle, horses, real 
estate, etc. mentioned in the deed hereto attached and 
in the bill of sale hereto attached. 

And the said party of the second part agrees to pay 
to the said party of the first part the further 
sum of two hundred and thirty thousand & 00/100 
($230,000.00) dollars, lawful money of the United 
States, said sum to be paid on or before the twentieth 
day of June, 1913. 

The said deed and bill of sale hereto attached shall 
be deposited in escrow in the Bank of Duncan, Duncan, 
Arizona, to be delivered to the said party of the second 
part upon the payment of the said sum herein men- 
tioned. 

And the said party of the first part guarantees that 
all property mentioned in said papers is free from all 
incumbrance of whatsoever kind and that they have a 
good and perfect title to the same. 

The deed hereto attached covers one thousand acres 
of land, more or less. The bill of sale hereto attached 
covers seven thousand head of cattle, more or less, and 
ninety head of horses, more or less. 

Said party of the first part covenants and agrees to 
relinquish all applications to buy and lease state lands 
in New Mexico and Arizona. 

In witness whereof, the said parties to this agree- 
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ment have hereunto set their hands this twenty-fifth 
day of March, 1913. 
DaAvek FOSRER 
See DOSE Re 
je GeDODSON, 
Manage. Highland Cattle Co. 
State of Arizona, County of Greenlee—ss. 

Before me, B. R. Lanneau, a notary public in and 
for the county of Greenlee, state of Arizona, on this 
day personally appeared S. A. Foster, agent for Day 
and Foster, and J. C. Dodson, manager of the High- 
land Cattle Company, known to me to be the persons 
whose names are subscribed to the foregoing instru- 
ment, and acknowledged to me that they executed the 
same for the purposes and considerations therein ex- 
pressed. 

Given under my hand and seal of office this 25th 
day of March, 1913. My commission expires Feby. 23, 
1910. ) 

(Notarial Seal) B. R. LANNEAU, | 

Notary Public.” 


Said agreement, and the deed and bill of sale therein 
referred to were forthwith placed in escrow with the 
Bank of Duncan in the town of Duncan, state of Ari- 
zona. That on said 25th day of March, 1913, said 
Highland Cattle Company had notice, or in the exer- 
cise of reasonable care would have known, of the con- 
tents of said documents so, as aforesaid, placed in 
escrow. 

6. That on said 25th day of March, 1913, said J. C. 
Dodson paid the consideration of $20,000.00 before 
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mentioned by drawing a draft upon said Highland 
Cattle Company in favor of said Day & Foster, for 
the sum of $20,000.00, in words and figures following, 
to-wit: 
“Highland Cattle Company 8048 No. 112. 
March 25, 19123. 
Pay to the order of Day and Foster $20,000.00 
twenty thousand no-100 dollars 
Joc. DOBSON; 
Buyer. 
Dealers and Growers of Livestock, Minden, Nevada.” 


and by delivering the same to said Day & Foster; that 
upon the receipt of said draft said Day & Foster 
forthwith executed and delivered to said J. C. Dodson, 
as agent for said Highland Cattle Company, the fol- 
lowing paper writing, to-wit: 


“Highland Cattle Co. 
Minden, Nev. 
March 26, 1913. 
Bought of Day and Foster the following 


a 
—Se 


No. Head Livestock Weight Price Amount 


(Sees Ce ae ee 


All their cattle horses and land in Arizona 
and N. M. amt of this check 20,000.00 
- Above livestock to be delivered F. O. B. cars...... 
I9t and, hereby acknowledge receipt of $20,000.00. 
J. G. DODSON, DAY %: POSTER, 
Buyer Seller 
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and said Highland Cattle Company then and there had 
notice of the contents of said writing at the time it 
was signed by said Day & Foster and delivered to said 
J. C. Dodson. 

7. That said draft was forwarded and presented in 
due course to said Highland Cattle Company, and on 
or about the 31st day of March, 1913, by it honored 
‘and paid. 

8. By reason of the foregoing the Highland Cattle 

Company has ratified the said contract; and the said 
Highland Cattle Company is now and forever barred 
and estopped from questioning or repudiating the 
same. 
- g. That on or about the 20th day of June, 1913, said 
Day and Foster were ready, willing and able to convey 
good title to said ranches, cattle and livestock, and 
other personal property agreed by them to be conveyed 
in said contract, and on said date last mentioned they 
made tender of such conveyances to said Highland 
Cattle Company, and have ever since kept such tender 
good. 

10. That said Day & Foster have performed all and 


singular the conditions and covenants in said agree- 
ment. by them to be performed, but said Highland 
Cattle Company has failed and refused to perform 
the covenants by it to be performed. 

Wherefore, this defendant prays that he may go 
hence without day, with his costs in this behalf most 
wrongfully incurred. 

J. H. MERRIAM, 

JOSEPH L. LEWINSOHN, 

HUNSAKER & BRITT, 
Attorneys for Defendant Day. 
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United States of America, State of California, County 
of Los Angeles—ss. 

H. C. Day, being first duly sworn, deposes and. says:. 
That I am the defendant named in the foregoing sep- 
arate answer; that I have read said answer and know 
the contents thereof, and that the same is true of my 
own knowledge, except as to those matters which: are 
therein stated upon information or belief, and: as to. 
those matters, I believe it to be true. 

F,.G. Lay 

Subscribed and sworn: to before me this 28 day of 
December, 1915. 

(Seal) D. M. HUNSAKER, 
Notary Public in and for the County of Los Angeles, 

State of California. 

[Endorsed]: Original. No. 299 Civil. In the 
United States District Court, Southern District of 
California, Southern Division, Ninth Circuit. H. F. 
Dangberg Land & Livestock Company, plaintiff, vs. 
H. C. Day et al., defendants. Answer of defendant 
H. C. Day. Receipt of a copy of the within is hereby 
admitted: this 28th day of December, 1915. Wm. M. 
Sims & Madison Marine, attorneys for plaintiff. Filed 
Dec. 28, 1915. Wm. M. Van Dyke, clerk; by Chas. 
N. Williams, deputy clerk. Joseph L. Lewinsohn. 
Hunsaker & Britt, 1132-1143 Title Insurance: Bldg., 
Fifth and Spring streets, Los Angeles, Cal., attorneys 
for dert. Way. 
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Civil No. 299. 

In the District Court of the Umted States im and for 
the Southern District of Calforma, Southern 
Division.. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

PANY, 
Plaintiff,. 
VS. 

H. €. DAY and S. A. FOSTER, co-partners, doing 
business under the firm name and style of 
DAY & FOSTER, 

Defendants. 


Findings. of Fact and Conclusions of Law. 


This cause came on regularly for trial before the 
above-entitled court without a jury (trial by jury hav- 
ing been duly waived by written stipulation. entered 
into between the parties and filed with the clerk of 
the court prior to the commencement of the trial), on 
the 20th day of June, 1916, and proceeded from day 
to day until the trial was completed on the 27th day 
of June, 1916; and. the plaintiff was represented by its 
attorneys, Wm. M. Sims, Esq., and Olin Wellborn, 
Jr., Esq., and the defendant H. C. Day by his attor- 
neys, J. H. Merriam, Esq., and Hunsaker & Britt and 
LeRoy M. Edwards; the defendant S. A. Foster not 
having been served and not having appeared in the 
action; and the evidence on behalf of plaintiff, in sup- 
port of its amended complaint, and on behalf of the 
defendant H. C. Day, in support of his answer, having 
been adduced, and the cause having been argued and 
submitted to the court, the court being fully advised 
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in the premises, now makes the following findings of 
fact, to-wit: 

1. The allegations of the first, second, third, fourth 
and fifth paragraphs of the amended complaint are 
tame . 

2. During all the times mentioned in the amended 
complaint the Highland Cattle Company was engaged 
in the business of buying and selling cattle and cattle 
ranches in the states of New Mexico and Arizona. 
That for several months prior to the 25th day of 
March, 1913, and until the 23rd day of May, 1913, one 
J. C. Dodson was the vice-president of the said High- 
land Cattle Company, also a director and large stock- 
holder therein, and was resident agent of said High- 
land Cattle Company in the state of New Mexico, and 
was manager of its business in the said states of New: 
Mexico and Arizona; and during all the aforesaid 
times was acting as the manager of all its business in 
the states of New Mexico and Arizona. 

3. The court finds that on or about the 25th day of 
March, 1913, the Highland Cattle Company, a corpora- 
tion, by and through its duly authorized agent, J. C. 
Dodson, at Duncan, Arizona, entered into a written 
contract with Day & Foster, which said contract was 
and is in words and figures as follows: 


“This agreement, made this twenty-fifth day of 
March, in the year of our Lord one thousand nine hun- 
dred and thirteen, between Day and Foster, of Duncan, 
Greenlee county, state of Arizona, by S. A. Foster, 
agent for said Day and Foster, the pafty of the first 
part, and J. C. Dodson, manager of the Highland 
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Cattle Company of Minden, Nevada, party of the sec- 
ond part, 

Witnesseth: That for and in consideration of the 
sum of twenty thousand and 00/100 ($20,000.00) 
dollars lawful money of the United States in hand paid 
to the said party of the first part, the receipt whereof 
is hereby acknowledged, and the further consideration 
hereinafter mentioned, the said party of the first part 
does hereby grant, bargain, sell and convey unto the 
said party of the second part all cattle, horses, real 
estate, ect., mentioned in the deed hereto attached, and 
in the bill of sale hereto attached. 

And the said party of the second part agrees to 
pay to the said party of the first part the further sum 
of two hundred and thirty thousand and 00/100 
($230,000.00) dollars, lawful money of the United 
States, said sum to be paid on or before the twentieth 
day of June, 1913. 

The said deed and bill of sale hereto attached shall 
be deposited in escrow in the Bank of Duncan, Duncan, 
Arizona, to be delivered to the said party of the second 
part upon the payment of the said sum herein men- 
tioned. 

And the said party of the first part guarantees that 
all property mentioned in said papers is free from all 
incumbrance of whatsoever kind and that they have 
a good and perfect title to the same. 

The deed hereto attached covers one thousand acres 
of land, more or less. The bill of sale hereto attached 
covers seven thousand head of cattle, more or less, 
and ninty head of horses, more or less. 

Said party of the first part covenants and agrees 
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to relinquish all applications to buy and lease state 
lands in New Mexico and Arizona. 

In witness whereof, the said parties to this agree- 
ment have hereunto set their hands this twenty-fifth 
day of March, 1913. 

DAY & POSTER. 
S. A. Fiester. 
J 4E-DODSON, 
Manage. Highland Cattle Co. 
State of Arizona, County of Greenlee—ss. 

Before me, B. R. Lanneau, a notary public, in and 
for the county of Greenlee, state of Arizona, on this 
day personally appeared S. A. Foster, agent for Day 
and Foster and J. C. Dodson, manager of the High- 
land Cattle Company, known to me to be the persons 
whose names are subscribed to the foregoing instru- 
ment and acknowledged to me that they executed the 
same for the purposes and considerations therein ex- 
pressed. 

Given under my hand and seal of office this 25th 
day of March, 1913. My commission expires Feby. 
226 1OnG)) 

(Notarial Seal) BOR. LANNEAY; 

Notary Public.” 


4. The court finds that it is untrue that S. A. Fos- 
ter, or H. C. Day, at any time stated or admitted to 
the Highland Cattle Company, or any of its officers 
or representatives, that any contract, other than the 
contract heretofore set forth, had ever been executed 
by said Day & Foster with J. C. Dodson; and the court 
finds that the said contract heretofore set forth was 
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the only contract entered into between said parties; 
and the court further finds that it is untrue that the 
said Day & Foster ever executed the document set 
forth in paragraph VIII of plaintiff’s amended com- 
plaint, and that it is untrue that S. A. Foster ever 
stated or admitted to the president or secretary of 
Highland Cattle Company, or any other person, that 
said document set forth in paragraph VIII of plain- 
tiff’s amended complaint had ever been executed by 
said Day & Foster. 

5. The court finds that each and all of the allega- 
tions set forth in paragraph numbered XIII of plain- 
tiff’s amended complaint are untrue. 

6. The court finds that each and all of the allega- 
tions set forth in paragraph numbered XIV of plain- 
tiff’s amended complaint are untrue; and the court 
finds that the said J. C. Dodson, at the time he en- 
tered into said contract of March 25, 1913, did have 
authority to enter into same for and on behalf of the 
said Highland Cattle Company. 

7. The court finds that Day & Foster were ready, 
willing and able, at all times, to perform all of the 
terms and conditions upon their part under the said 
contract of March 25, 1913; and the court finds that 
the Highland Cattle Company, on or about the 26th 
day of May, 1913, repudiated the said contract and 
refused, without cause, to further comply with the 
same or to pay the balance of the purchase price set 
forth therein, and that the said Highland Cattle Com- 
pany has at all times since failed, refused and neg- 
lected to carry out said contract upon its part. 

8. The court finds that the Highland Cattle Com- 
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pany paid to Day & Foster $20,000.00, as a part pay- 
ment under and according to the terms of the afore- 
said contract of March 25, 1913, and that said pay- 
ment was not made by the Highland Cattle Company 
to the said Day & Foster by reason of any mistake 
upon the part of the said Highland Cattle Company 
concerning said contract or its terms. 

9. The court further fimds that the said contract 
of March 25, 1913, was entered into by said Day & 
Foster without any knowledge upon their part that 
the said J. C. Dodson intended to perpetrate any fraud 
upon the Highland Cattle Company by entering into 
said contract; and the court further finds that neither 
Day nor Foster at any time prior to May 26, 1913, 
knew that the said J. C. Dodson had made any false 
statements or representations to any officers of the 
Highland Cattle Company, respecting said contract or 
any fact or circumstance connected therewith. 

10, The» court “ands that meithers the gsumtieon 


‘$20,000.00 nor any other sum is due or owing or un- 
paid from the said co-partnership of Day & Foster 
or from the defendant H. C. Day to the plaintiff. 


As conclusions of law from the foregoing findings 
the court concludes: 

1. That the plaintiff is not entitled to recover the 
amount of money prayed for in its amended complaint, 
or any sum, from the defendant H. C. Day, and that 
it take nothing against said defendant H. C. Dav. 

2. That the defendant H. ©. Day is cited tesc- 
cover his costs against the plaintiff, herein incurred. 

Let judgment be entered accordingly. . 

OSCAR 4, “harrier 
Judge. 


ao tage. Dtyage S. A. Festa: 63 


[Endorsed]: Original. Civ. No. 299. In_ the 
United States District Court, Southern District of 
California, Southern Division. H. F. Dangberg 
Land & Livestock Company, plaintiff, vs. H. C. 
May ef al, ete., defendants. Findings of Fact 
and Conclusions of Law. Filed Sept. 19, 1916. 
Wim. M. Van Dyke, clerk; by Leslie S. Colyer, deputy 
clerk. J. H. Merriam and Hunsaker & Britt and 
Le Roy M. Edwards, 1132-1143 Title Insurance Bldg., 
‘Fifth and Spring streets, Los Angeles, Cal., attorneys 
tor deft. Day. 


Civil No. 299. 

In the District Court of the Umted States, in and for 
the Southern District of Califorma, Southern 
Division. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

Peay, 
Plaintiff, 
VS. 
mC. DAY and S. A. FOSTER, co-partwers, doing 
business under the firm name and stvle of DAY 
wo F@STER, 
Defendants. 


Judgment. 


This cause came on regularly for trial before the 
above entitled court, a jury having been duly waived 
by written stipulation entered into between the par- 
ties to the above entitled action and filed with the 
court prior to the commencement of the action, on 
the 2oth day of June, 1916; and the plaintiff was rep- 
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resented by its attorneys, Wm. M. Sims, Esq., and 
Olin Wellborn, Jr., Esq., and the defendant H. C. Day 
by his attorneys, J. H. Merriam, Esq., and Hunsaker 
& Britt and LeRoy M. Edwards; and the defendant 
S. A. Foster not having been served, and not having 
appeared in the action, and the evidence on behalf of 
the plaintiff having been introduced in support of the 
allegations of its amended complaint, and on behalf 
of the defendant H. C. Day in support of his answer 
having been adduced, and the court having made and 
filed its findings of fact and conclusions of law and 
ordered judgment accordingly : 

Now, therefore, by virtue of the law and by reason 
of the premises aforesaid, it is considered by the 
court and so ordered that the plaintiff is not entitled 
to recover against the defendant H. C. Day in the 
amount prayed for in its amended complaint or any 
sum whatever ; 

And it 1s considered by the court and so ordered 
that the defendant H. C. Day have and recover against 
the plaintiff his costs herein incurred taxed and al- 
lowed in the sum of $154.00. 

Dated Sept. 19, 1916. 

OSCAR A. TRIPPET, 
Judge. 

Judgment entered September 19, 1916. Wm. M. 
Van Dyke, clerk; by Leslie S. Colyer, deputy clerk. 

[Endorsed]: Original. Civ. No. 299. In the United 
States District Court, Southern District of California, 
Southern Division. H. F. Dangberg Land & Livestock 
Company, plaintiff, vs. H. C. Day et al., etc., defend- 
ants. Judgment. Filed Sep. 19, 1916. Wm. M. Van 
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Dyke, clerk; by Leslie S. Colyer, deputy. J. H. Mer- 
riam and, 1132-1143 Title Insurance Bldg., Fifth and 
Spring streets, Los Angeles, Cal., attorneys for deft. 
Day. 


In the District Court of the United States, in and 
for the Southern District of California, Southern 
Division. 

H. F. Dangberg Land & Livestock Company, plain- 
tiff, vs. H. C. Day et al., defendants. No. 299 Civil. 

I, Wm. M. Van Dyke, clerk of the District Court 
of the United States of America, in and for the South- 
ern District of California, do hereby certify the fore- 
eoing to be a full, true and correct copy of the judg- 
ment made and entered in the above entitled action, and 
recorded in Judgment Register No. 2 of said court 
for the Southern Division, at page 374 thereof; and 
I do further certify that the foregoing papers hereto 
annexed, constitute the judgment roll in said action. 

Attest my hand and the seal of said District Court, 
this 22nd day of September, A. D., 1916. 

(Seal) WM. M. VAN DYKE, 

Clerk. 
iy ISIE S. COLYER 
Deputy Clerk. 

[Endorsed]: No. 299 Civ. In the District Court 
of the United States for the Southern District of Cal- 
ifornia, Southern Division. H. F. Dangberg Land & 
Livestock Co. vs. H. C. Day et al. Judgment Roll. 
Filed Sept. 22, 1916. Wm. M. Van Dyke, clerk; by 
Leslie S. Colyer, deputy clerk. Recorded Ing. Reg. 
Book No. 2, page 374. 
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Civil No. 299. 

In the District Court of the Umted States, in and for 
the Southern District of California, Southern 
Division. 

H. F. DANGBERG LAND.& LIVESTOCK COM- 

PANY, 
Plaintiff, 
VS. 
H. C. DAY and S. A. FOSTER, co-partners, doing 
business under the firm name and style of DAY 
& FOSTER, 
: Defendants. 


Amended Bill of Exceptions. 


This cause came on regularly for trial in the above 
entitled court without a jury (a trial by jury having 
been duly waived by written stipulation between the 
parties, and fixed with the clerk of the court), on the 
20th day of June, 1916, and proceeded from day to 
day until the trial was completed on the 27th day of 
June, 1916, Wm. M. Sims, Esq., and Olin Wellborn, 
Jr., Esq., appearing as attorneys for the plaintiff, and 
Messrs. Hunsaker and Britt, LeRoy M. Edwards, 
Esq., and J. H. Merriam, Esq., appearing as attor- 
neys for the defendants; the cause having been sub- 
mitted to the court, the court thereupon rendered its 
findings in writing which are on file herein, among 
which are the following: 

XX “2. During ail the times’ mentioned yam odie 
amended complaint the Highland Cattle Company was 
engaged in the business of buying and selling cattle 
and cattle ranches in the state of New Mexico and in 
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Arizona. That for several months prior to the 25th 
day of March, 1913, and until the 23rd day of May, 
1913, one J. C. Dodson, was the vice-president of the 
said Highland Cattle Company, also a director and 
large stockholder therein, and was resident agent of 
said Highland Cattle Company in the state of New 
Mexico, and was manager of its business in the said 
states of New Mexico and Arizona, and during all of 
the aforesaid times was acting as the manager of all 
its business in the states of New Mexico and Arizona. 

“3. The court finds that on or about the 25th 
day of March, 1913, the Highlands Cattle Company, 
a corporation, by and through its duly authorized 
agent, J. C. Dodson, at Duncan, Arizona, entered into 
a written contract with Day and Foster, which said 
contract was and is in the words and figures as 
follows: 

“This agreement, made this twenty-fifth day of 
March, in the year of our Lord one thousand nine 
hundred and thirteen, between Day and Foster of 
Duncan, Greenlee county, state of Arizona, by S. A. 
Foster, agent of said Day and Foster, the party of 
the first part, and J. C. Dodson, manager of the 
Highland Cattle Company, of Minden, party of the 
second part. 

Witnesseth: That for and in consideration of the 
sum of twenty thousand and 00/100 ($20,000.00) dol- 
lars lawful money of the United States in hand paid 
to the party of the first part, the receipt whereof is 
hereby acknowledged, and the further consideration 
hereinafter mentioned, the said party of the first part 
hereby grant, bargain, sell and convey unto the said 
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party of the second part, all cattle, horses, real estate, 
etc., mentioned in the deed hereto attached and in the 
bill of sale hereto attached. 

And the said party of the second part agrees to 
pay to the said panty of athe first partailesturtier 
sum of two hundred and thirty thousand 00/100 
($230,00.00) dollars, lawful money of the United 
States, said sum to be paid on or before the twentieth 
day of June, 1913. 

The said deed and bill of sale hereto attached shall 
be deposited in escrow in the Bank of Duncan, Dun- 
can, Arizona, to be delivered to the said party of the 
second part upon the payment of the said sum herein 
mentioned. 

And the said party of the first part guarantees that 
all property mentioned in said papers is free from 
all incumbrance of whatsoever kind and that they 
have a good and perfect title to the same. 

The deed hereto attached covers one thousand acres 
of land, more or less. The bill of sale hereto at- 
tached covers seven thousand head of cattle, more or 
less, and ninety head of horses, more or less. 

Said party of the first part covenants and agrees to 
relinquish all applications to buy and lease state lands 
in New Mexico and Arizona. 

In witness whereof, the said parties to this agree- 
ment have hereunto set their hands this twenty-fifth 
day of March, 1913. 

DAY & ROSTER. 
S. AY Poser 
J. Cr DODSOM 
Manager Highland Cattle Co. 


ys C. Day gid S. A. Foster. 69 


State of Arizona, County of Greenlee—ss. 

Before me, B. R. Lanneau, a notary public, in and 
for the county of Greenlee, state of Arizona, on this 
day personally appeared S. A. Foster, agent for Day 
and Foster, and J. C. Dodson, manager of the High- 
land Cattle Company, known to me to be the persons 
whose names are subscribed to the foregoing instru- 
ment and acknowledged to me that they executed the 
same for the purposes and considerations therein ex- 
pressed. 

Given under my hand and seal of office this 25th 
day of March, 1913. My commission expires Feby. 
23, 1916. 

B. R. LANNEAU, 
Notary Public.” 


XX “6. The court finds that each and all of the 
allegations set forth in paragraph numbered XIV of 
plaintiff’s -amended complaint are untrue; and the 
court finds that the said J. C. Dodson, at the time he 
entered into said contract of March 25, 1913, did 
have the authority to enter into same for and on 
behalf of the said Highland Cattle Company.” 

XX “8. The court finds that the Highland Cattle 
Company paid to said Day and Foster $20,000.00, as 
a part payment under and according to the terms of 
the aforesaid contract of March 25, 1913, and that 
said payment was not made by the Highland Cattle 
Company to the said Day and Foster by reason of 
any mistake upon the part of the said Highland Cattle 
Company, concerning said contract or its terms. 

XX “1o. The court finds that neither the sum of 
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$20,000.00, nor- any other sum is due or owing or 
unpaid from the defendant, H. C. Day to the plaintiff. 

Plaintiff excepts to all of the findings above quoted, 
and to each and every one thereof, on the ground 
that there is no evidence to support such findings, or 
any one or more of them. 

The following is the evidence and all of the evi- 
dence introduced at the trial of said cause which re- 
lated to the matters embraced in sail findings. 


H. F. DANGBERG, a witness called on behalf of 

the plaintiff, being first duly sworn, destified on 
Direct Examination 
as follows: 

I reside in Minden, Nevada, and am engaged in the 
business of general farming and livestock. I am 
now, and since the month of May, 1913, was the 
secretary and treasurer of the Highland Cattle Com- 
pany. I first saw the document headed “Agreement” 
and set forth in paragraph seven of plaintiff’s com- 
plaint, on the 30th day of March, 1913, at the Over- 
land Hotel, at Reno, Nevada, in the presence of Dod- 
son and Humphrey. Mr. Dodson stated that the docu- 
ment was a carbon copy of an original that was in 
the Bank of Duncan, Duncan, Arizona, and that it 
purported to be a trade and option that he had taken 
with the Foster and Day people on the “Lazy Bee” 
outfit. (The following is a copy of said agreement 
marked “Plaintiff’s Exhibit 3:) 
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(Testimony of H. F. Dangberg. ) 
“AGREEMENT. 


This agreement made this 25th day of March, in 
the year of our Lord one thousand nine hundred and 
thirteen between Day & Foster, of Duncan, Greenlee 
county, state of Arizona, by S. A. Foster, agent of 
Day and Foster, party of the first part, and’ J. C. 
Dodson, Manager of the Highland Cattle Company, 
of Minden, Nevada, party of the second part, wit- 
nesseth: 

That for and in consideration of the sum of twenty 
thousand ($20,000.00) dollars, lawful money of the 
United States, in hand paid to the said party of the 
first part, receipt whereof is hereby acknowledged, 
and the further consideration hereinafter mentioned, 
the said party of the first part does hereby grant, 
bargain, sell and convey unto said party of the second 
part, all cattle, horses, real estate and farming im- 
plements mentioned in the deed hereto attached, and 
‘the said party of the second part agrees to pay to the 
said party of the first part the further sum of two 
hundred and thirty thousand ($230,000.00) dollars, 
lawful money of the United States, said sum to be 
paid on or before the 20th day of June, 1913. 

The said party of the first part guarantees there to 
be nine thousand (9,000) head of cattle, calves from 
October, 1912, not to be counted. The said deed and 
bill of sale hereto attached shall be deposited in 
escrow in the Bank of Duncan, Duncan, Arizona, to 
be delivered to the said party of the second part upon 
payment of said sum herein mentioned, and _ said 
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(Testimony of H. F. Dangberg.) 
party of the first part guarantees that all property 
mentioned in said papers is free from all incum- 
brances whatsoever kind and that they have a good 
and perfect title to the same. The deed hereto at- 
tached covers one thousand (1,000) acres of land, 
more or less. The bill of sale hereto attached covers 
nine thousand (9,000) head of cattle and ninety head 
of horses. The said party of the first part cove- 
nants and agrees to relinquish all applications to buy 
and lease state lands in New Mexico and Arizona. 

In witness whereof the said parties to this agree- 
ment have hereunto set their hands and seals March 
25,10 ke. 


The defendants moved that the above testimony 
relating to Dodson’s conversation with the witness 
concerning said agreement be stricken out, as here- 
_ say, incompetent, irrelevant and immaterial and not 
said in the presence of the defendants and was a 
gratuitous statement of the plaintiff's own agent, 
whereupon the court sustained the motion, to which 
ruling of the court plaintiff duly excepted. 

Plaintiffs then offered to prove by this witness that 
Dodson in the presence of Mr. Humphreys and this 
witness, handed them the contract that is in evidence 
(Plaintiff’s Exhibit 3), and stated to them at that 
time, that the original of this contract, which he and 
defendant Foster had signed, was placed in escrow in 
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(Testimony of H. F. Dangberg.) 
the Duncan Bank, and that there were to be bills of 
sales and other papers also deposited in the bank. 

Mivewcourt refused the offer and stated that any 
such testimony as offered had been ruled out. 

On the 30th day of March, 1913, when I returned 
to my office in Minden, Nevada, I received by mail a 
draft for twenty thousand dollars ($20,000.00) in 
favor of Day and Foster on the Highland Cattle Com- 
pany, also a receipt bearing the same date, signed by 
Day and Foster. The following is a photographic 
copy of said receipt, which is now in the same condi- 
tion as it was when received by me: 

(Here insert photographic copy of said receipt and 
indicate thereon the different colored inks. ) 
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(Testimony of H. F. Dangberg.) 

And the following is a copy of said draft: 

“Highland Cattle Company. 8048 No. 112. 
March 25, 1913. 

Pay to the order of Day and Foster. ...$20,000.00 

weniy pinoueamd .....j)........ ee no-1V0 dollars. 
J. C. DODSON, 
Buyer. 

Dealers and growers of livestock, Minden, Nevada. 
Farmers Bank of Carson Valley, Inc. Paid Mar. 31, 
wom. | Minedeny.......9% Nevada.” 

Endorsed: Day and Foster. Pay to the order of 
any bank or bankers all prior endorsements guaran- 
teed. The Bank of Duncan, 91-64 Duncan, Ariz. 
g1-64. B. R. Lanneau, cashier. For collection. Pay 
to the order of any bank or banker. Mar. 28, 1913. 
The Crocker National Bank of San Francisco.” 


I glanced over the advice and saw that the amounts 
were comparable and thereupon took up the draft of 
twenty thousand dollars ($20,000.00). 

I first saw the contract which was placed in escrow 
in the Bank of Duncan, Duncan, Arizona, about May 
26, 1913, Mr. Foster, the cashier of the bank, Mr. 
Nichols and myself were present at the time. After 
reading the contract over we stated that we repudiated 
the contract and demanded the money back. I said 
to Foster we will take the cattle at $27.00 a head, 
October calves thrown in, the ranches and lands to go 
with the trade, and Foster returned the contract and 
said he would not do anything of that kind, or words 
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to that effect. We talked over the advice on which 
we paid the $20,000.00. Mr. Foster stated he signed 
the advice but that it had been changed since he 
signed it. 

At that time Foster said he thought they had 
around seven thousand head of cattle, that they didn’t 
have nine thousand, possibly less than seven thou- 
sand.” 

Dodson occupied the position of ranch manager for 
the Highland Cattle Company. There was no con- 
tract as to Dodson’s employment with the Highland 
Cattle Company. His duties were to look after the 
cattle and mills and general superintendency of the 
Highland Cattle Company. 

Mr. Humphrey and myself met Dodson at Lords- 
burg, about the middle of February, 1913. I believe 
at that time we talked over with him about looking 
up other cattle deals and reporting to us, and seeing 
if we could get any options, and reporting to us. We 
talked over the “Lazy Bee” deal with him and di- 
rected him to see what kind of an option we could 
eet on it on the basis of so much a head. Mr. 
Humphrey and myself, as president and secretary of 
the Highland Cattle Company, told him to go ahead. 
He told us he could get the “Lazy Bee” matter set- 
tled for $27.00 per head, October calves thrown 1n, 
and the lands and other holdings of the company to 
go in with the trade. i told him if he could buy 
the outfit on that basis to go and get an option and 
get the option extended so we could get back to Ne- 
vada and arrange our finances to take over the deal 
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on the basis as he had reported it to us, telling him 
also to arrange the payments as small as he could, 
giving us time and opportunity to fix our finances in 
regard to handling this deal; that was about the 
extent of our conversaiton. 

About the 13th day of March, 1913, Dodson and 
myself went to Santa Fe. We discussed the “Lazy 
Bee” matter and he presented the thing to me in the 
same way, and stated he thought he could buy an 
option upon the Lazy Bee” on the basis of $27.00 per 
head, October calves thrown in, and the rest of the 
holdings to go in and he thought he could get a 
reasonably small payment down and we could finance 
it and put it over. I told him if he could make the 
deal on that basis, I could get the boys in Nevada 
to stand behind the deal, and we could finance it 
and put it over. I, as secretary of the company, gave 
him no other authority than just stated in the two 
conversations mentioned. 

O. By Mr. Sims: This is the minute-book of 
the Highland Cattle Company, is it not? 

wA. Itvis. 

QO. Have you examined it, and do you know the 
contents? 

weak do. 

Q. Is there any written authority of any kind or 
manner authorizing Mr. Dodson to purchase the 
“Lazy B’’ cattle? 

A. There is not. . 

I received a letter from Dodson, dated February 
26, 1913, a few days after it was written, as follows: 
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“February 26, 1913. H.F. Danberg. Friend Fred: 
I saw Foster can trade with Lazy “B” something like 
the lines Frank talked of. Can sell anytning and he 
will collect his money as they are turned over he 
thought might make a loan of $75,000 on the prop- 
erty for one year was sure could have $50,000 for 
one year—Prices are as I gave them to you. When 
I get pressing him I find he has—7 sections leased 
out where we were. has 32 sections bought five with 
absolute lease—making I5 sections controlled beside 
the other deeded land he has—I can get 15 days 
time to finish deal with I think [I can contract enough 
to meet first payment the second payment to be made 
by June 1st unless there would be some sales made 
and deliveries beforehand— 

If James don’t want to come in arrange with Frank 
so we can buy this and less sell down so we will get 
control of the range—he is getting a 3 ct. an acre 
lease—I certainly can get the same I will try awfully 
hard at any rate. 

I am going to Los Cruses today and see what I[ can 
do I might go on to Santafe if think can do any good 
by so doing. I am enclosing you two vouchers—one 
$150.00 for my personal expense. One for $500.00 
for Henry—as you will see by them let me know as 
soon as possible what to do about the Lazy B will 
let you know the result of my Los Crusas trip I didn’t 
see the Big Buy on this trip am strictly decent. 

Resp. yours, 
J... DODSON, 
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Scott and bunch still here I don’t think they will 
ever leave.” 

Cross-Examination 
By Mr. Edwards: 

Q. Did I understand you to say that Mr. Dodson 
bore or sustained no other relation towards the High- 
land Cattle Company, except that as superintendent 
of the ranch? 

A. That was the only relation he sustained. : 

Q. Wasn’t he the vice-president of the company? 

A. Yes, he was vice-president. 

QO. Wasn’t he a director of the company? 

A. He was a director. 

©. Was he elected general manager of the com- 
pany? - 

A. He was not. 

QO. Under your minutes of your initial meeting of 
the Highland Cattle Company, was he not elected to 
fill a position created under the by-law as seme) 
manager and superintendent? 

©. He was appointed resident agent for the cor- 
poration in New Mexico, was he not? 

A. He was. 

QO. And do you say he was not the general man- 
ager of the company? 

A. He was not general manager. 

©. Do you remember testifying before the grand 
jury in New Mexico in September, 1913? 

a. 1 do. 

Q. I will ask you if you did not at that time state 
as follows (reading): “QO. You had best state the 
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relation of James C. Dodson to you and that company. 
A. At any time during the transaction that occurred 
Mr. Dodson was supposed to be a director of the 
Highland Cattle Company and came here as ranch 
manager for the company; he was to attend to the 
ranch affairs and pay the expenses of the ranch, look 
up deals and transactions for the company, present 
these deals and transactions to the board of direc- 
tors and myself, as managing director for our cor- 
poration.” Is that true? 

A. JI may have made that statement. 

QO. Tt ws%ruep is im fot 

A. He was ranch manager, yes; that 1s true. 

Q. Your by-laws provide for the election of a 
general superintendent and manager of the corpora- 
tion, do they not? 

mn Wea. 

Q. And who was elected to fill that position at 
that time during the month of March, 1913? 

A. To my recollection there was no one selected; 
that was passed over. 

Q. I will ask you if at this same hearing if you 
were not asked the following questions at that time 
and place? (Reading): “QO. Was he at that time” 
—this is speaking of the 30th day of March, 1913— 
“Was he at that time an employe of the company’: 
A. Yes. Q. Did they make him that superintend- 
ent? A. Yes; he had been made manager of the 
company.” 

A. I don’t remember having made that statement. 

MQ. (Continuing reading): “QO. When was he 
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made manager? A. When the company was incor- 
porated. ‘When was the company incorporated? A 
About the 13th day of January, 1913.” 

©. By the Court: Did you so testify at the time 
and place specified? | 

A. I don’t remember having made exactly that 
statement. 

QO. What was your testimony on the subbject? 

A. My testimony at all the time was that he was 
ranch foreman—ranch manager. 

QO. By Mr. Edwards: You will swear then that 
you did not testify as I have read to you at that time? 

A. No, I will not— 

QO. But you won’t swear that you did testify to 
that? 

A. I won’t swear that I didn’t testify to that, but 
{I don’t remember the testimony. 

ee By the Court: Sire 

A. I don’t remember the exact testimony given 
at that time. , 

©. Well, if what he has read there is the truth, 
you testified to it, didn’t you? If it is not the truth, 
you didn’t. What did you do about it? 

A. Well, I don’t remember, but I don’t think I 
testified that way, that he was general manager; I 
testified that he was ranch manager. If I did testify 
that he was general manager, I was wrong in my 
testimony. 

Q. By Mr. Edwards: Your memory is no fresher 
now than it was then as to the facts? 

A. No. 
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Q. I will ask you if you testified before the habeas 
corpus proceedings of Dedson down in New Mexice 
in eee 

A. I believe I did. 

QO. I will ask you if at that time you did not tes- 
tify as follows (reading): “Q. For whom was Mr. 
Dodson acting in making this transaction? <A. In 
behalf of the Highland Cattle Company, a imanage- 
rial position and a shareholder of the company, rep- 
resenting the company here and doing business which 
would have to be subsequently ratified.” 

I believe I testified to that. 

That is true, is it not? 

It is true. 

That he was representing the company there? 
In a managerial position. 


iO PIO POS 


I will ask you if you did not testify as fol- 
lows at that time? “OQ. He was sent down there to 
conduct the business of this corporation in this region? 
A. He was. Q. And that business was to be the 
buying and selling of cattle? “Yes.” Did you so 
testify at that time? 

I might have testified to that. 

Is 1t true? 

No, it is not true. 

It is not true? 

Please repeat that question. 


O FO FOS 


(Reading): “He was sent down there to con- 
duct the business of this corporation in this region? 
A. He was. QO. And that busimess was to be the 
biyine and séllimeofreditier™ Ay Ate.” 
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A. I don’t remember that I made that exact 
answer; if I did, I was wrong. 
OQ. You were wrong? 
The Court: When was that testimony given? 
Mr. Edwards: Before the habeas corpus proceed- 


“se 


ings. 

The Court: What is the date of it? Where? 

Mr. Edwards: State of New Mexico. I will give 
the exact date. 

The Court: You want to state the time, place and 
circumstances. 

Mr. Edwards: We have got it here. I had it in 
my office. 

QO. By the Court: Do you remember when that 
habeas corpus proceedings took place? 

A. I do not exactly, Judge. 

Mr. Edwards: We have the transcript of pro- 
ceedings here somewhere. 

©. By the Court: About when? 

A. I think it was sometime in May. 

Mr. Merriam: I think it was about the fore part 
of June, 1913. 
By the Court: Where? 
At Silver City. 
At New Mexico? 
New Mexico. 
Ser 
. New Mexico. 

The Court: That is all, Mr. Edwards. Proceed 
with the case. 

Mr. Edwards: We will produce them. It seems 
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they were not bought here. We have those complete 
transcripts. 

The Court: Well, he has testified definitely enough 
about that, I suppose. 

Mr. Edwards: We have a certifed copy of the 
proceedings. It is dated the 13th of June, 1913. 

Q. That is about correct, is it not? 

A. That is about correct, as | remember it. 

Q. Mr. Dodson was an owner of one-third of all 
the capital stock of the Highland Cattle Company, was 
he not, in March, 1913? 

A. He was presumed to be. 

Q. Well, there was one-third of the ent stock 
stood in his name, that was true? 

A. The certificate was issued but never delivered. 

Q. The certificate was issued to him for one-third 
of the stock? 

But never delivered to him. 

By the Court: Was he a subscriber for it? 
He was a subscriber for it. 

By Mr. Edwards: And his holdings at that 
time were equal to the holdings you had subscribed 
for? 

A. Supposed to be. 

Q. Well, they were, were they not, equal? 


1 > > 


A. They were supposed to be at that time, yes. 
OQ. Well, you have seen your articles of incorpor- 
ation that you have introduced in evidence here? 

Ae Yes: 

QO. You acknowledged those to be correct, did 


you not, at the time they were executed? 
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A. Yes, sir. 

Q. I will call your attention to your articles of in- 
corporation, which state as follows (reading): “The 
business affairs of this corporation shall be conducted 
by a board of five members who shall be styled direc- 
tors. The names and residences of those who have 
been elected for the ensuing year, and who also are 
subscribers to all of the capital stock of this corpora- 
tion, which is issued in full and fully paid together 
with the number of shares subscribed for each are 
as follows: 

Name: Shares: 
J. C. Dodson, Lordsburg, New Mexico, 66,666 shares 
Frank E. Humphreys, Reno, Washoe 


county, Nevada, 66,666 shares 
H. F. Danberg, Minden, Douglas coun- 
ty, Nevada, 66,666 shares 


J. B. Danberg, 1 share, J. G. Sweeney, Carson City, 
Nevada, 1 share.” Is that correct? 

m. ‘Phat 1s correct. 

©. And you acknowledged these articles to be 
true, did you not? 

mm. Yes, 

Q. And Mr. Dodson had not parted with any of 
this stock up to the end of March, 1913, had he? 

A. No. 

Q. The corporation caused to be filed in the state 
of New Mexico, did it not, before the first of March, 
IQ13, a certificate appointing Dodson as resident agent 


and manager for your company in that state? 
m= ©6lt did. 
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Mr. Wellborn: That is objected to as immaterial 
and not proper cross-examination. 

The Court: I don’t think it is proper cross-exami- 
nation. 

Mr. Edwards: I was going into the question of 
agency. 

The Court: Oh, yes. Objection overruled. 

QO. By Mr. Edwards: At the time you had a con- 
versation with Mr. Dodson, and which you place about 
the middle of March, 1913, in the town of Lords- 
burg— 

Mr. Sims: No, the 13th of February. 

Mr. Edwards: He mentioned two conversations. 
The second one was the 13th of March. 

The Witness: That was on the road to Santa Fe. 

QO. By Mr. Edwards: You stated at that time 
that you told him that if he could get an option, is 
that correct? 

ae «= CS: 

Q. Did you use the word “option.” 

A. I always talked with him in options, yes. 

©. Do you recall testifying a habeas corpus pro- 
ceeding in June 13th, 1913. 

The Court: He said he did, Mr. Edwards. 

©. By Mr. Edwards: And you remember testify- 
ing in the criminal trial of Dodson a little later than 
that in New Mexico, in March, 1913? 

A. Yes. 

Q. Do you remember whether there at either of 
those two trials you ever mentioned the word “option” 
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in regard to your conversation with Dodson? 

A. I don’t remember. 

Q. Are you willing to state that you have ever 
testified at any time prior to this that you spoke to 
him about getting an option? 

A. Not as to my former testimony, I am not posi- 
tive. 

Q. I will ask you if, at the time you testified be- 
fore the grand jury in New Mexico, in September, 
1913, you did not testify as follows: “We have here 
the case whereby he obtained $20,000, the Foster and 
Day case. I was down here in person looking over 
the affairs of the company in Lordsburg in March— 
around March 13th. Mr. Dodson represented to me 
that he could buy the “Lazy B” outfit, nine thousand 
head of cattle, all the horses and everything for 
$250,000, and I told him that I would take the matter 
up with the president, Mr. Humphrey, and I thought 
we could make the deal on that basis and could raise 
the money and go through with it. After talking it 
over we authorized him to go ahead and make the 
deal on his representations.” 

Q. By the Court: Did you so testify before the 
grand jury? 

A. I don’t remember as to that testimony, but if 
it is there, I undoubtedly did. 

Q. By Mr. Edwards: You won’t swear that you 
did not? 

A. I won’t swear that I did not. 

QO. Is that true? 

A. Not as to the full conversation, no. 
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QO. What did you testify was true or untrue? 

A. In part true, but it did not go on fully with 
the deal as explained. 

©, Well, is that part true, that you @uthterized 
him to go ahead and make the deal? 

A. We authorized him to go ahead and get an 
option. 

©. And get an option? 

me. Wes: 

OQ. And you didn’t say that at that time, did you? 

A. That is the words I used at that time with 
Dodson; whether I stated that on that evidence, I 
don’t know. 

Q. Did Dodson speak to you about buying the 
“Lazy B” outright for a lump sum rather than so 
much a head for the cattler 

A. He talked of it in that way, explaining to me 
that it was on the basis of $27 per head, that the 
deal was $250,000, but that the cattle—anything less 
than the nine thousand head of cattle would count off 
the lump sum of $250,000, on that basis of $27 a 
head, making the ranches and the holdings $7000 se- 
cured in; that is as I explained the deal. 

©. You mean buy all their ranches for $7000? 

A. That was the explanation. 

Q. Do you know the extent of their ranches? Did 
you inquire? 

A. I didn’t know how extensive they were. 

©. Didn’t you know there was over a thousand 
Heres ? 

A. Yes, 1 knew there was over a thousand acres. 
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Q. And you expected to buy those for $7 an acre? 

A. That is what I expected to pay then if we 
bought them on that trade. 

QO. You had gone over the property yourself, had 
you not, in March, 1913? 

A. I don’t believe prior to this time. 

QO. Didn’t you go over the ranch—the Day and 
Foster ranch, or part of it, in 1913? 

im, i did go over it sometime in 1913; | forget the 
exact date. 

©. In an automobile driven by a man named 
Owendy? 

a Yes. 

QO. Examine the ranch itself? 

E. Yes 

QO. How many times did you go over it? 

A. Went over it just once, partially; just one 
time. 

OQ. What was your relationship to the Highland 
Cattle Company? 

A. Secretary-treasurer. 

QO. Were you not managing director? 

A. I have never had any authority as managing 
director. 

©. I will call your attention to this part of your 
testimony before the grand jury in 1913, in New 
Mexico, and ask you if you did not testify as fol- 
lows, speaking of Dodson: “He was to attend to 
ranch: affairs and pay the expenses of the ranch and 
look up deals and transactions for the company and 
present these deals and transactions to the board of 
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directors or to myself as managing director for our 
consideration.” 

A. If I made that statement, I was mistaken. 

QO. That was not true? You say that Mr. Dod- 
son had to submit everything to you or Mr. Humphreys 
before you would pass upon it? 

A. Yes, sir. 

©. You left none of these matters to his own dis- 


cretion? 
A. None whatever. 
QO. Buying and selling of cattle? 
A. None whatever. 
QO. I am going to show you a letter, Mr. Dan- 


berg, and ask you if that is your signature and if 
you wrote that letter on or about the date it bears? 

A. JI did. 

©. To Mr. Dodson? 

A. To Mr. Dodson. 

Mr. Edwards: I will read this letter and offer 1t 
in evidence as Defendant’s Exhibit (reading) : 


“Heb, Ist loue: 
Mr. J. C. Dodson, 
Lordsburg, New Mexico. 
Friend Dodson: 

Frank came up this morning and we have all been 
together and have had a good, dignified meeting of 
the Highland Cattle Company. Read your several 
letters, and bought a drink on the strength of same. 
That it was the sense of said meeting that 1f you 
could get any such a price as $40.00 for cows, $30.00 
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for yearling steers, or $25.00 for yearling heifers, 
that you bust ahead. We will be perfectly satisfied 
with whatever you may do in the premises, but we 
kind of feel as though selling the old cows would be 
better than to sell the yearling heifers, at least best 
to hold on to the best of said yearling heifers at any 
rate, but being on the ground, of course you will 
know best, and also that if you can’t get just the top 
figure, your judgment will be acceptable at any and 
all times. 

We are getting our saddles oiled up, getting some 
leather chaps, getting some double cinches made, and 
you may look for any time after the 1oth of the 
month and we will wire you a day or two before we 
leave San Francisco. 

Also that we are arranging for fifty in Reno, which 
you will understand, and will be able to go that far 
anyway, if not further. 

And now, with best wishes to you for all here, we 
alte, 

Yours very truly, 
H. F. DANBERG, 
HFD-M Sec ye 

P. S$. We are sending under separate cover one 
hundred of the drafts with a cover for same. Also, 
if my grip is at Lordsburg, hold it there and I will 
get it at that point. The draft and telegram have 
just arrived, and have taken up draft, and everything 
alright.” 
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We offer that in evidence. 

Mr. Wellborn: Objected to as immaterial. 

The Court: I think it has a material bearing on 
his agency and powers. Overruled. What is the 
dawevou it’ 

Mr. Edwards: February Ist, 1913. 

Phes Glen: DW erendames edit Aa 

©. By Mr. Edwards: Do you know what the 
prevailing price was of ranch cattle around about 
Duncan in March, 1913? 

m=, Pbont $27 or 28 ay head, 

Q. It was not $30, was it? 

A. Not living there and not trading there, I could 
not state positively. I thought it was about $27 or 
$28 a head. 

QO. I will show you a letter—this does not pertain 
to this last question—dated February 4, 1913, signed 
H. F. Danberg, and ask you if you wrote that letter 
on or about the date it bears? 

ees oll, 

Mr. Edwards: We will read this and later offer 
it in evidence (reading) : 


“Minden, Nevada, Feb. ath, rome: 
Mr. J. C. Dodson, 
Lordsburg, N. M. 
Friend Dodson: 

Your letter of February Ist just to hand, and note 
that things are getting pretty lively with you, and 
am truly hopeful that you will have things lined up 
for the Lazy B by the time Frank and I reach there: 
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Now have your telegram, and also note in your 
letter that you want us to wait untill Cattlemens Con- 
vention, but Frank and I have arranged our other 
matters here, and making it possible for us to leave 
here about the 14th, stopping in the City to see James 
for a day or so, and leaving Lordsburg somewhere 
about the 20th of the month, having to be home short- 
ly after the first of March, as we both have matters 
to demand us here, so trust you can pull that Cattle- 
mens Convention off to your liking, as we would like 
to attend some while there. 

Y am having a sample chute made, or rather a 
model of a chute, and will send it to you in a few 
days, as it might help you in building the new one. 

The writer notes the prices you have been offered, 
and it certainly looks good and if you don’t get the 
other price, the offer will be good anyway, although 
every one will be pleased of course, if you hit the top 
notch. 

While in the city seeing James, we will have other 
connections, providing James does not come in, and 
also note your propositions on the state land, which 
certainly looks good for big protection to the range. 

That telegram that you sent on the 25th arrived 
alright, stating to protect draft, but what I was try- 
ing to impress was that you should state the amount; 
also follow up with written form as soon as possible, 
so we could at all times be protected from what some 
outsider might want to put over on us, 

If you write immediately on receipt of this letter, 
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will possibly get same before I leave, otherwise a 
wire will reach me up till noon on the 12th. 

And now, with best wishes to you, and for the suc- 
cess of the enterprise, believe me, 


Yours very truly, 
HFD—M. H. F. DANBERG.” 


Mr. Edwards: We offer that letter in evidence. 

The Clerk: Defendant’s Exhibit B. 

QO. By Mr. Edwards: Did Mr. Dodson make any 
other deals down there for you on or about this time 
of the purchase of cattle or ranches? 

A. Not for the Highland Cattle Company, I don’t 
believe. 

QO. What about the Wilson deal? 

A. He made the Wilson deal. That was one of 
the original deals before it was the Highland Cattle 
Company—No. That did go into the Highland Cattle 
Company. 

©. That was made after the Highland Cattle 
Company was incorporated? 


A. Yes, sir. 
©. He made it for you? 
my.  Yieenssir. 


QO. How many head of cattle was that? 

A. 1 forget just what that deal was. There was 
so many head—it was a bogus contract also. 

A. There were several thousand head of cattle, 
were there not? 

A. Yes, sir. 

©. I show you this letter of March 24, 1913, and 


Le 
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ask you if you wrote that on or about the date it 
bears? 

ee Wes: 

Mr. Edwards: I will ready this letter (reading). 


March 24th, 1923. 
Mr. J. C. Dodson, 
Lordsburg, New Mexico. 
Dear Jim: 

Frank came up from Reno this morning, and we 
have been around the ranch looking at fat cattle and 
eating ham and eggs the balance of the time, and in 
between spots have been thinking of you and twist- 
ing the proposition over in our minds, and of course 
will be anxious to have your letters that you spoke 
about in telegram. 

‘ We note that there is some soft spot spoken of in 
the El Paso Times, and which of course makes us 
feel a little anxious as to what you may do on your 
contracts, although note you have had a rain thus 
making it hard to show your buyers the cattle. We 
are both anxious for the Lazy B deal and hope to 
hear from you before the week ends regarding same. 

We will await a letter from you before going to 
San Francisco the first of next week, which trip will 
be taken in the matter of finances, and will depend 
greatly upon what you may do this week. 

We have been wondering whether or not you could 
close out the Wilson contract on the last two lots as 
a whole and to our advantage, meaning holding the 
mills, etc., but of course you have thought of this 
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yourself undoubtedly, and we know that you will 
make your deals to our best advantage. At any 
rate we are going to advise that you sell down as 
close .as possible, even though you had to drop a 
couple of dollars per head in order to make the deal 
go through, as from what we have been able to learn 
at this end, it is going to be a close game for money, 
as the banks are all tightening up, and you will un- 
derstand from this explanation what we are anxious 


to have you do. 

Wish you would telegraph on receipt of this, as 
know you will anyway, as we are anxious to keep in 
close touch prior to our leaving for San Francisco; also 
that Frank is figuring to be with you sometime before 
the first of May. 

The weather is very cold here, some snow, and a 
good warm day in El Paso wouldn’t look bad; also that 
the rain there, while rather inopportune, will certainly 
insure feed and fat cattle for a later delivery, but 
“ease up,” as that’s the dope. 

And now, with best wishes from Frank and myself, 
and that you keep well and be able to hit the iron 
while she’s hot. 

“Yours very truly, 
H. F. DANBERG, 
HFD-M Sey. 

P. S. Frank says to tell you that we have ind@inies 
for fat cows for May and June, which of course is well 
for you to know, and what is your opinion as to their 
condition at that time. Again goodbye.” 
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Q. By Mr. Edwards: I will show you a letter 
dated January 29, 1913, and ask you if you signed that 
letter and sent it on or about the date it bears? 

A. Yes, sir. 

Mr. Edwards: I will read this letter: (Reading) 


“Minden, Nevada, Jan. 29th, 1913. 
Mr. J. C. Dodson, 
Lordsburg, N. M. 
Friend Dodson: 

We wired you this day to the effect that Silver City 
Bank had wired us, asking honor on $10,000.00 draft 
drawn by you, and that we had received no advice 
from you. From your letter we expect this draft is 
alright, but we have had no advice as to the exact 
amount, so wired the Silver City Bank that we would 
honor said draft upon finding signature correct, which 
would give us time to have advice from you, and 
answer to our telegram to you, which we expect today. 

The draft books have just been finished, and Frank 
is sending same to you tomorrow, and while they will 
do for the present time, believe that we can get up 
something better in the hereafter. 

I have taken full note of your letter, and things 
certainly look fine and dandy, and also to tell you 
that expect Frank here tomorrow or next day, and 
we will then go to the city as soon as possible after 
his trip here, and thus to see James, so when we come 
to Mexico, which will be in a few days or possibly 
about the middle of next month, trust that will be 
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prepared with all finances necessary to put over the 
Lazy B deal. ; 

We are still figuring on handling some of the stuff 
up at this end, but if prices are as you state, it will 
make it almost impossible to ship cattle here at a profit, 
although believe we will figure some way to stock this 
end up as well. 

And now, with best wishes, and trusting to hear 
from you again with full details of deal, and also to 
see you, in company with Frank in the near future. 

Before closing will ask that when you draw any 
checks or drafts that are to be paid at this end that 
you wire if amount be large; also follow up with writ- 
ten instructions immediately, so as to protect this end, 
thus to make it impossible for an outsider to slip one 
over on us. 

Again with best wishes, I am, 

Yours very truly, 
HFD:M bn. F. DANE EMG. 


©. By Mr. Edwards: I will ask you if you wrote 
this letter and sent it through the mails on or about 
the date it bears? 

Ax ‘Wes, sir. 

Mr. Edwards: I will read the letter dated February 
OpiQr2. (CReading:) 


“Minden, Nevada, Feb. 9th, 1913. 
Mr. J. C. Dodson, 
Lordsburg, N. M. 
Friend Dodson: 
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Have just had talk with Humphreys over the phone 
and he is leaving for San Francisco tonight. That | 
am expecting to leave here the night of the 12th, 
meeting Humphreys in San Francisco the 13th or 14th, 
staying there one day, and then to Lordsburg, arriving 
there the fifteenth or sixteenth. 

That everything is all fixed at this end and that we 
will have all finances in shape to handle the contem- 
plated deal. Also that am expecting to hear from you 
tomorrow or next day before leaving. 

With best wishes, I am, 

Yours very truly, » 
HFD-M Peek VAIN BERG.’ 


QO. By Mr. Edwards: I show you a letter that 1s 
unsigned, addressed to Dodson February 25, 1913, and 
ask you if that letter is in your handwriting, and ask 
you if you sent it on or about the date it bears. 

A. That is my handwriting, yes. 

©. You sent that letter on or about that time? 

im YS, sir. 

Mr. Edwards: Letter from Los Angeles, Cal., 
2/25/13: “Dear Dodson: Just arrived L. A. & going 
to stay over day. Frank also here as could not get 
reservation. | 

It has been raining all over the state and guess you 
will make the 31 or 33 for the yearlings as California 
will be hunting them. 

Hope you get a tie up on the B as it all looks good 
and no country looks so good to the west of us and 
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we will be anxious to hear from you also that will 
write you again from San Francisco. 
With best wishes to all, I am, 
Yours very truly, 
Q. By Mr. Edwards: Does that 31 or 33 refer to 
dollars? 


A Miese 
©. The price for yearlings? 
ie. Yiesesir. 


©. I understood you to say a while ago that 27 
or 28 was the price of cattle? 

A. I made that statement that it was 27 or 28. 

O. Wetmsiareinere sr or 33: 

A. For yearlings. 

Q. By Mr. Edwards: I show you a letter dated 
March 5th, 1913, and ask you if you wrote that letter 
on or about the date it bears? 

A. Yes, sir. 

Mr. Edwards: Letter dated March 5, 1913. (Read- 


ing. ) 


“Minden, Nevada, March 5th, 1913. 
iit. |. C. Podson, ial fase,” tera: 
Friend Jim: 

Was with Frank in Carson yesterday talking over 
the Lazy B matter, asking you the last possible date 
you had on making the Lazy B deal; also that I 
thought it best that I should go down again and be 
with you and thus to assist you in contracts, etc., as 
I would have to use these contracts to some extent in 
securing the necessary loan for this extra deal, and 
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am expecting telegram from you in answer to mine 
of yesterday. Also stated in telegram to take at least 
fifty thousand acres, or sufficient to secure the range, 
but from reading your letter, note that the Lazy B 
have taken up much of the territory and that we went 
over, and all of which we have given consideration, 
and can see the importance of holding the Lazy B 
outfit in order to have complete control of the range. 

“Tf secure a favorable reply from you, also it being 
possible for me to get away, will possibly see you again 
in a few days, and guess that is hitting the cushions 
some. 

“And now, with very best wishes both from Frank 
and myself, believe me, Yours very truly, (sgd) 
H. L. Danberg. HFD-M P:S We are anxious to 
not take in a fourth party, as believe that we have 
arranged the financial end of it, providing we can 
make contracts at that end, so as not to receive any 
additional assistance.” 


Mr. Edwards: We offer this in evidence. 

ine "Clerk: Werendants Exinbit “G,’”’ 

QO. By Mr. Edwards: You state there “We are 
anxious to not take in a fourth party.” Who were the 
three already in that you mean by that? 

A. Humphreys, Dodson and myself. 

Q. And you did not want to take in a third party? 

A.” WAG 

QM. And you were all equal owners in the deal at 
that time? 

A. Supposed to be. 
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Q. I will show you a letter dated March 22, 1913, 
and ask you if you wrote that letter and mailed it on 
or about the date it bears? 

A. Yes, sir. 

Mr. Edwards (reading): 


“Minden, Nevada, March 22nd, 1913. 

“Wir. |. C. Dodson, El Paso, Texas, Deaaa [time 
Have been expecting telegram from you for past two 
days, but have concluded that you are busy on deal 
and thus the reason, and so have wired you this morn- 
ing, and to the effect that you wire me full particulars, 
as am figuring on going to San Francisco with Frank 
Monday or Tuesday. 

“Now, I trust to hear from you, and to the effect 
that you have made the Lazy B deal along the lines 
that we had talked over. Also that from the condi- 
tions surrounding us here, that Frank and myself ad? 
vice is to sell down as close as possible. Sell at least 
a couple of thousand more than we had figured on, 
providing you make the B deal, so that we will be 
absolutely in the clear at all times. 

“The weather very cold and stormy, and note that 
Texas has had a storm also, and hope that it had no 
bad influence on conditions there. 

“And now, trusting to hear from you by telegram 
and also letter with full details therein, believe me, 
Yours very truly, (sgd) H. F. Danberge—H.F.D-M.” 


QO. By Mr. Edwards: You speak of selling pro- 
viding he made the Lazy B deal. You mean he was 
negotiating the contract to sell the cattle which you 
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were contemplating buying from the Lazy B people, 
and you told him to sell those providing he bought the 
Lazy B cattle. Is that correct? 

a 9 eS, air. 

Q. By Mr. Edwards: I show you a letter of April 
21st, 1913, and ask you if you wrote that letter on or 
about the date it bears? 

eel did 


Mr. Edwards (reading): “Minden, Nevada, April 
2ist, 1913. Mr. J. C. Dodson, Lordsburg, N. M. Dear 
Jim: I have your letter of April 18th and the en- 
closure from the State Corporation Commission, and 
have referred same to Sweeney, as he must have 
slipped a cog some place in not attending to this special 
matter, but undoubtedly he will give it his attention 
and everything will be all right. : 

I note that you have a chance to buy two thousand 
cows but as Frank expects to leave here by the 7th 
of next month, and also after talking with him yes- 
terday, am going to advise that you hold the said 
trades 1n abeyance, or take twenty days option with 
no payments, thus not binding yourself until Frank’s 
arrival, as by that time we will be positive as to our 
cash reserves and our cash necessities in completing 
the deal; also that they cannot go much higher and 
can go lower. Your ideas as to keeping our own ranch 
stuff and filling it with other stuff is a very good 
suggestion, but as above set forth, hold it till Frank 
arrives. 

“The draft for the automobile has not arrived as 
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yet but as before stated will attend to same upon its 
arrival.” 

“Nichols and Litch were up with Frank yesterday, 
and put up their thirty thousand, thus making some 
forty thousand dollars cash on hand; also that Frank 
is carrying twenty thousand and we are carrying 
twenty thousand additional for Company account, and 
the other people are ready to dig up an additional 
twenty thousand, so you see we will have one hundred 
thousand absolute to make the turn, and Frank has 
asked that we leave the ten thousand in Company ac- 
count till we make the deliveries, and after we have 
made the said deliveries that the company would take 
over the automobile, and make the division of the ten 
thousand according to our understanding. 

I see that you call the new car a hummer, and it will 
certainly be some pleasure over and above riding 
around in that rattly old Ford of dad’s, nevertheless 
give him my best regards, and tell him to come up to 
Lake Tahoe this summer. 

“Believe that Litch leaves here on the 25th and will 
be there to do as Harry dictates, which is the under- 
standing, and you will find him good help. 

“And now, with best wishes to yourself and wife, 
believe me, Yours very truly (sed) LF, Wamhers 
HFD-M.” | 


Mr. Edwards: We offer that letter in evidence. 

Mr. Wellborn: Objected to as immaterial and not 
proper cross-examination. 

The Court: The objection ts overruled. 
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The Clerk: Defendant’s Exhibit “TI.” 

Q. By Mr. Edwards: Who was the Dad that is 
rerenred torr 

A. The man that drove the Ford machine, 

QO. Owenby? 

A. Yes, sir, 

©. He is the man that took you over the Lazy B 
ranch in 1913? 


A. Yes, sir. 
Q. The same mane 
A. Yes, sir. 


QO. I show you a letter April 22, 1913, addressed 
to Mr. Dodson, and ask you if you wrote that on or 
about the date it bears? 

A. Yes, sir. 


Mr. Edwards: (reading.) “Minden, Nevada, April 
22nd, 1913. Mr. J. C. Dodson, Lordsburg, N. M. 
Dear Jim: Your letter with vouchers and monthly 
statement to hand today, and this is simply to ac- 
knowledge receipt of same. 

“Also note in the El Paso papers that cattle prices 
are holding high, especially as the ranch people of 
Texas are requiring them for their own purposes, and 
believe that when Frank gets down there that you will 
make some more deals. 

“And now, with best wishes, I am, Yours very truly, 
(sed) H. F. Danberg, HFD-M.” 


Mr. Edwards: I offer that letter in evidence. 
Mr. Wellborn: Objected to as immaterial and not 
cross-examination. 
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The Court: Overruled: 

Mhe"Olerk: “Defendant's Exiniane |. 

QO. By Mr. Edwards: I show you a letter dated 
April 3rd, 1913, and ask you if you wrote that letter 
and sent it on or about the date it bears? 

mo  Yesmisir 


Mr. Edwards: (Reading) “Minden, Nevada, April 
ard, 1913. Mr. J..C. Dodson, Lordsburg, N. M. 
Dear Jim: Your letter received, and the writer will 
take care of your draft of $385.00 whenever it may 
show. 

“Note what you say as regards the condition of the 
cattle, and am somewhat surprised, as had expected 
them to be doing fine by this time, especially that the 
grass wuold naturally be good on account of the rains, 
but Frank expects to leave here in a few days and to 
be with you on the situation, and also to talk over the 
proposed deal, although believe we would make a mis- 
take selling, even at this profit, unless there should be 
some good reason for so doing, my idea being to sell 
down to cost, but will abide by the decision of you 
and Frank. Also that it will be possible for me to 
be with you later on in the month. 

“And now, with best wishes, and trusting to hear 
from you often as to the situation, believe me, Yours 
very truly,.(S¢d) H. F. Danberg, HFD-M.” 

Mr. Edwards: We offer that letter in evidence. 

The Clerk: Defendant's Exhibit “K.” 

Q. By Mr. Edwards: 1 show, you a letter dated 
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March 2nd, 1913, and ask you if you wrote that letter 
on or about the date it bears? 

A. Yes, sir. 

Mr. Edwards: (Reading.) “Minden, Nevada, March 
2nd, 1913. Mr. J. C. Dodson, El Paso, Texas. Dear 
Jim: Reached home yesterday, and have just tele- 
phoned Frank in Reno, he having arrived this morning. 
Also that we are to be in Carson together tomorrow 
to decide on the Lazy B matter. Just sent you a tel- 
egram, and which this is to confirm, “Take fifty thou- 
sand at least. More if necessary. Your judgment 
best, depending on B. deal. Frank meeting me Carson 
tomorrow. Will wire again,” and trust that you will 
use your best judgment in the premises. Also that we 
will arrange for codes and will try to get three books 
so that we can do our telegraphing by code, thus to 
save expense. 

“The weather conditions here are splendid, and the 
grass is almost as green as it is in New Mexico. 

“We will look for your monthly statement in a few 
days so that we can get the books started; also that 
forgot to mention to you your cancelled check, which 
should have to put in with the incorporation papers, 
and which you understand. 

“Frank went to see the James Boys, and they have 
taken over a large tract in California, thus making 
them impossible, and of which we are glad, as we will 
either bring in better people, or handle it among our- 
Selves, and I am rather in favor of not cutting it up 
any more than we have at present, thus being better 
for us all. if we can arrange for the handling of same. 
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“And now, with best wishes, and trusting to hear 
from you often, also with full details as to what you 
have done at Santa Fe, and that you take plenty of 
time to make your selection, thus to get no poor lJand 
on the payroll. Yours very truly, H. F. Danberg, 
Sect., H. C. Co... HFD-M.” 


Mr. Edwards: We offer this in evidence. 

Q. I will ask you where you state here “I am rather 
in favor of not cutting it up any more than we have 
to at present, thus being better for us all.” Whom do 
you refer to as “us all’? 

A. The members of the company at that time. 

©. Dodson, yourself and Humphreys? 

De “ies. 

QO. I want to ask you did you have an executive 
committee appointed by the Highland Cattle Com- 
pany? 

A. I don’t believe we did. 

©. I will ask you if the powers of the president of 
the company as conferred by the by-laws of the High- 
land Cattle Company were as follows: “The presi- 
dent shall be the chief executive officer and head of 
the company, and in the recess of the board of di- 
rectors and of the executive committee shall have gen- 
eral control and management of its business and af- 
fairs. He shall with the secretary sign all certificates 
of stock.” That is correct? 

A. I believe that is the wording. 

©. And the duties of the vice-president shall be 
“The vice-president shall be vested with all the powers 
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and shall perform all the duties of the president in his 
absence.” 

Aw That is correct. 

Q. The powers of the secretary are “The secretary 
shall be ex-officio clerk of the board of directors and 
of the standing committees. He shall attend all ses- 
sions of the board and shall record all votes and the 
minutes of all proceedings in a book to be kept for that 
purpose.” 

am § YGES) Sit: 

Q. When did Mr. Dodson cease to be vice-president 
and director of the Highland Cattle Company? 

A. Sometime in May, right after our investigation 
when we found out that it was a crooked transaction. 
He resigned at that time. 

Q. I will show you a telegram dated 3/26/13 and 
ask you if you received that telegram on or about the 
date it bears? 

A. Yes, sir; that is correct. 

Mr. Edwards: Telegram dated Lordsburg, New 
Mexico, 3/26. “H. F. Danberg, Minden. Closed deal 
with Lazy B. paid check twenty thousand made con- 
tract for sale of cows and steers subject to your ap- 
proval will be Reno thirtieth March everything OK. 
J. C. Dodson.” That sale of cows and steers was what 
was known as the Metzer— 

A. Kidwell, Cadwell & Metzer. 

Redirect Examination 
By Mr. Sims: 

I stated that according to the by-laws Dodson was 

to have a third of the stock. I a third of the stock and 
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Humphreys a third of the stock. Dodson never took 
up any of the stock or paid for it; none of the stock 
was every delivered to Dodson, it never went out of the 
stock book. The Wilson deal was a deal whereby— 
there were two Wilson deals. One was the Wilson 
deal originally before we organized the Highland 
Cattle Company in 1912, I believe it was the month 
of November or December, that was a deal whereby 
we were buying from Wilson a certain number of 
head of cattle at $25.00 per head; that is where Dod- 
son bought personally from Wilson. On the 20th day 
of November, 1912, in El Paso, I assumed part of that 
contract. It eventually turned out to be the Robinson 
contract and not the Wilson contract. He switched 
one contract for the other. I did not think I was 
taking over one-half of the Wilson contract; that was 
the Robinson contract, I found out afterwards that 
the Wilson contract was merged into the Robinson 
contract. In my opinion, along in Marca, 1913, what 
was known as stock cattle, such as Lazy B cattle, in- 
cluding cows, heifers and steers, I figured they were 
worth $27.00 or $28.00 from the best information that 
i réceived. At thetime l received the letter am wien 
Dodson suggested selling the cattle close, we had other 
cattle besides the Lazy B cattle. We had the cattle 
that came in under the Robinson-Wilson deal. It was 
said to sell close if we trimmed the entire herd, if we 
owned the Lazy .B. I am familiar with the by-laws 
of the company. Article 12 provides: “Powers of 
directors: The board of directors shall have the man- 
agement of the business of the company and may, sub- 
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ject to the provisions of the statute, of the charter and 
of these by-laws, exercise all such powers and do all 
such things as may be exercised or done by the cor- 
poration.” Article 33. “General superintendent and 
manager. There shall be elected by the board of direc- 
tors at their annual meeting or at any meeting thereof 
a general superintendent and manager of the corpora- 
tion who shall office at the pleasure of the board of 
directors. His duties will be of a general supervising 
nature. He shall make a monthly report to the board 
of directors or at such times as they may call on 
him for one, and shall be subject to the orders of 
the board and shall receive such salary as the board of 
directors may fix. The general manager shall have 
power to employ and sischarge employes whenever 
the interests of the corporation so demand.” We never 
carried out the provision appointing a general superin- 
tendent and manager, nor an executive committee—no 
salary had been agreed upon for Mr. Dodson. 

Re-Cross Examination by Mr. Edwards: 

It has since developed that Mr. Dodson did not give 
his entire time to the affairs of the Highland Cattle 
Company. We imagined he was giving most of his 
time. His family lived in Oregon, at times he went 
there; in some cases it is a business to have a family. 
He has no other business that I know of. 

Re-Direct Examination by Mr. Sims: 

I meant that he sometimes left there and went to 
Oregon. It took several weeks to go there and back. 

I did not draw any salary as secretary of the High- 
land Cattle Company, nor did Mr. Humphrevs draw 
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any salary as president. Dodson drew some money 
down, but not as his salary, we charged it to his 
account. Salaries were not agreed upon; the company 
was not old enough; we were going to agree on that 
later on. We were not running as a partnership at 
that time, but as a corporation. 


F. E. HUMPHREY, a witness called on behalf of 
plaintiff, testified on direct examination as follows: 

My name is Frank Humphrey. I have resided in 
Reno, Nevada, about twenty years and am engaged 
in farming and cattle raising. JI am now, and have been 
since the incorporation of the Highland Cattle Com- 
pany, the president of the company. I know J. C. 
Dodson. [ had a conversation with him about the 
middle of February, 1913, part of which took place at 
Lordsburg and part at Duncan. Dodson, Danberg and 
myself were present at the beginning of the conver- 
sation. Dodson told me he could buy the “Lazy Bee” 
cattle at $27.00 per head, and all the lands and calves 
from October, all suckling calves thrown in, in the 
bargain, stating that he could get terms upon these 
cattle. We then went to Duncan, Arizona, to see Fos- 
ter. When we arrived Dodson said we would be un- 
able to see Foster so we returned to Lordsburg. I first 
saw the contract known as the spurious contract 
(Plaintiff’s Exhibit 3) about the 20th day of March, 
1913, at the Overland Hotel, Reno, Nevada; Dan- 
berg, Dodson and myself were present when it was 
handed to me—(defendant objected to the question 
asked witness by plaintiff as to what, if anything, Dod- 
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son said relative to said contract, which objection was 
sustained by the court, whereupon plaintiff duly ex- 
cepted to the court’s ruling)—on the 24th day of 
March, 1913, an agreement was executed for the sale 
of certain cattle in which parties named were desig- 
nated as J. C. Dodson, manager of the Highland Cattle 
Company, as seller, and J. G. Kidwell, as buyer. We 
never knew of this contract until later on. When I 
arrived down there in May, I did not know that it 
even existed. The draft drawn on the Highland Cattle 
Company in favor of A. C. Wilson, paid February Ist, 
was talked over by myself and Dodson and was drawn 
under my instructions. 
Cross-Examination 

By Mr. Edwards: 

©. Mr. Humphrey, did the Highland Cattle Com- 
pany hold any meeting of its directors between the 
time that it held this meeting at the time of its in- 
corporation in January, 1913, and the time you held 
a directors” meeting down in Lordsburg in May of 
IQI3° 

A. I don’t think we held any meeting. 

O. You don’t think you held any between the 
middle of January, 1913, and the last of May, 1913? 

A. No. Possibly we held one meeting. 

QO. Your minutes here would show that, wouldn’t 
they? 

A. I should think they would. 

Mr. Edwards: Have you those minutes here? 
While Mr. Sims is ascertaining that, I will take up 
another line of inquirv. 
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©. I show you a letter dated February 28, 1913. 
State whether you wrote that letter and transmitted it 
through the mails to Mr. Dodson on or about the date 
it bears. 

The Court: It will probably be necessary, Mr. Ed- 
wards, to read the letter. That is not already in. 

QO. By Mr. Edwards: That is your writing and 
signature, you wrote that letter, did you not? (Hand- 
ing letter to the witness. ) 

oy Yes Wein. 

Mr. Edwards: I am going to read—Your hand- 
writing is not very legible. If you will hold that, and 
I will read a copy. If I make an error, you call my 
attention to it. (Reading:) 


“Sate gancisco, Cal, Heb. 23 arene 
Friend Jim: 

I received your telegram and will be in Reno and 
get your letter explaining about Lazy Bee, and we 
did not let the Graves Bros. in as they are on some big 
trade on some land in Calif. somewhere, and did not 
know right now whether they could handle this or not, 
etc., and I told them we would not hold any longer for 
them so they wouldn’t be in it at all so when I go to 
Reno will figure out whether we can handle the Lazy 
Bee or not. Of counse if we could sell them all) it 
would be wise to get their land and make a better 
plant of it for to run cattle and grow them up and if 
there is any way we can pull it of we will try and 
do it. If we can’t arrange sale as we receive the stuff 
we could make it all right and hold onto what we 
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have money to put into it without borrowing more than 
we have now. Of course we may take some other 
strong man in with us and put it over. At any rate, 
when I get to Reno will advise you what I think better 
do. Fred is going up tonight and I will go up to- 
morrow night. 

Yours respectfully, 

fier hirP REY” 


Mr. Sims: What is the date of that? 

Mr. Edwards: February 28, 1913. We offer this 
in evidence as Defendant’s Exhibit . 

The Court: What is the number of the exhibit? 

The Clerk: Defendant’s Exhibit N. 

QO. By Mr. Edwards: I will ask you, where you 
refer in the letter—‘“Of course we may take some 
other strong man in with us,” who did you refer to by 
ina “1s*" P° 

A. Mr. Dangerg and myself. 

Q. And Humphrey and Dodson? 

A. Well, not necessarily, no. 

Q. What is that? 

A. Not necessarily; I wasn’t including him at that 
time. 

©. You didn’t consider him as being concerned with 
that at that time? 

A. He was concerned, but he had not showed us 
where he put up his money in this corporation yet. 

Q. Didn’t you at the time you wrote that letter 
consider he was with you and Mr. Danberg equally at 
that time? 
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A. No, I did not. I considered he was just work- 
ing on these trades down there and corresponding 
with us. 

QO. You heard Mr. Danbereg’s testimony yesterday, 
did you not? 

me Yespisir. 

©. You heard me ask him when he said, “We don’t 
want to take in a fourth party” that the other three he 
considered when he wrote that was himself and you 
and Mr. Dodson? 

A. Wes, | remember that. 

©. Was your idea as to whether Dodson was in on 
the deal at that time different from Mr. Danberg? 

A. Well, I was never satisfied with his not coming 
up with his return voucher of $20,000, showing us 
where he was an interested party in this concern at all 
times until he come up to his agreement. 

OD Igave you thedcme, thar is me1crnca to here as 
being received from Mr. Dodson, explaining about the 
[eazy deal’ 

A. No, I don’t think I have; it might possibly be 
amongst those papers; I don’t know. 

Mr. Edwards: Have you that letter? He starts 
out in his letter, “I received your telegram and will 
be in Reno and get your letter evplaining about Lazy 
Bee—” 

Mr. Sims: No, 1 have no telegram. 

Mr. Edwards: It is a letter. 


Mr. Sims: From Dodson to Humphrey? 
Mr. Edwards: Yes, explaining about the Lazy B 
deal. 
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Mr. Sims: I will have to ask Mr. Danberg.. Mr. 
Danberg will you please step forward? I have seen 
no letter addressed to Dodson—oh, yes; I have that 
letter here. You mean under date of— 

Mr. Edwards: It would be approximately under 
date of February 28, 1913. 

Mis, Sims: It is February 26; this is the one I 
showed you yesterday. 

Mr. Edwards: Oh, that was the letter that was 
offered in evidence? 

Mr. Sims: No, the one written to Danberg was 
offered in evidence. 

QO. By Mr. Edwards: Did I understand you to say 
that Dodson informed you that the Lazy B people 
were going to throw in all their land for nothing? 

 Cessis 
- Q. Did you know how many acres of land they held 
at that time? 

A. No; I didn’t know how many acres particularly 
they said they had about a thousand acres of land. 

©. Didn’t you know that thousand acres of land 
was worth about $50,000, alone? 

A. No, sir. In the average of ranch lands down 
there, when you run about 35 to 50 cattle on an acre, 
they wouldn’t be worth that much. 

©. How much of that land was cultivated, did you 
know? 

A. There was no cultivated land that I know of. 
There was some little orchard farm down about Dun- 
can that I didn’t know about. 
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QO. You didn’t know that 300 acres of that was 
under water and cultivation? 

A. @No, sit 

Q. Did you know that the price of cultivated land 
and land under water was $100 an acre? 

Mr. Sims: That is objected to as immaterial; I 
don’t know what the value of land has got to do in this 
case. 

Mr. Edwards: It is cross-examination. Will you 
read the question Mr. Reporter. 

(Last question réad by the reporter. ) 

A. I never heard of any hundred dollars an acre 
where we were. 

Q. What is that? 

A. I didn’t hear of any such land of the value of 
a hundred dollars an acre. 

QO. Will you state that it did not have that value 
at that time? 

A. Not the lands that he spoke. to us about. ° 

Q. Did you ever go over any of the Lazy B ranch 
prior to March 25, 1913? 

A. Just went along the road where he showed us 
two or three mills that belonged to them, out on this 
plateau or mesa, as they call it, when we went through 
to see Mr. Foster, as I said before, on the way he 
pointed out these mills and says: “Those are the 
holdings of the Foster and Day people.” 

Q. You made no effort to go over the ranch itself? 

A. No, because we didn’t consider the ranch of 
any particular value at that time. We didn’t know 
anything about it. We were buying the cattle. 
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Q. Didn’t you at that time state to Mr. Dodson 
that the reason that you didn’t want to take the deal 
up directly with Foster was because Dodson had com- 
menced the deal and you thought it was better for 
him to go on through with it? 

A. I stated to Mr. Dodson I wanted to talk to 
Foster myself. In such a sized deal as that, it was a 
large transaction, and I wanted to know all the details. 

Q. All right. Did you ever make any further ef- 
fort to see Mr. Foster? 

A. Never did. Because I left there and came 
back to Nevada shortly afterwards, and he said he 
would be in bed for sometime, he was an old man and 
he didn’t want to disturb him, and therefore I had no 
chance under the circumstances. 

.Q. You never made any further effort to see him? 

A. Never went down there again until in May. 

©. In May, after the deal was closed. 

A. After the deal was closed. 

Q. At the time the Highland Cattle Company was 
endeavoring to get control of a large section of the 
range in there, several ranches, were they not? 

A. Well, not particularly, no; they had all of these 
few bunches of cattle there; they was just trading 
around a little, up in the country, as I could see. 

©. Now, you say you were trading around a little. 
You made a deal with the Wilson people, did you not? 

A. Well, we had a deal with the Wilson people 
that was made by Dodson away along before that we 
were paying on the cattle. 
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QO. How many head of cattle did that Wilson deal 
involve? 

A. Well, I think there was about twelve or fifteen 
hundred cattle. 

OQ. Twelve or fifteen hundred cattle. The Robson 
deal, you were making a Robson deal there at or 
about this time, were you not? 

A. Yes, the Robson deal— 

©. How many head of cattle did that involve? 

A. There were supposed to be about 2500 head of 
cattle, 

©. 2500 head of cattle, this is fifty or sixty thou- 
sand dollars worth of cattle, is it not? 

A. Somewhere about that. 

OQ. Do you call that a little deal? 

A. $25 a head was supposed to be the common 
price, and 2500 head of cattle would be over $60,000. 

©. You would consider that a small deal? 

A. I don’t know what you call it, whether it was 
small or large. 

QO. You say you had some small deals on there. I 
wanted to find out what you meant by a small deal. 

A. It was not a large deal. 

Q. You were dealing with Kidwell and—somebody 
else—Metzer, weren’t you? 

A. .l wags not. 

QO. Mr. Dodson was, for the Highland Cattle 
Company ? 

A. He did at any rate. 

Q. By Mr. Edwards: 1 show you two documents 
purporting to be contracts entered into on the 24th 
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day of March, 1913, by and between J. C. Dodson, 
manager, Highland Cattle Company, Lordsburg, New 
‘Mexico, hereinafter known as the seller, and J. G 
Kidwell, hereinafter known as the buyer, acting as 
agents for Kidwell and Caswell of Portland, Oregon, 
and ask you if that contract was entered into by Mr. 
Dodson in behalf of the Highland Cattle Company, or 
purporting to be in behalf of them on or about that 
date? (Handing paper to the witness.) 

The Court: Assuming that is a correct copy. 

Mr. Edwards: Yes, assuming that is a correct copy. 

The Witness: You mean that this a correct copy 
of what was produced afterwards? 

QO. By Mr. Edwards: Yes. 

A. I think so; I have no doubt that it was cor- 
rectly copied. 

Mr. Edwards: This contract, Your Honor, I will 
read part of it and offer the whole in evidence (read- 
ing) : 

“This agreement made and entered into this 24 day 
of March, March, 1913, by and between J. C. Dod- 
son, Mgr. Highland Cattle Co., Lordsburg, N. M., 
hereinafter known as the seller, and J. G. Kidwell, 
hereinafter known as the buyer, acting as gants for 
Kidwell & Caswell of Portland, Oregon. 

“Witnesseth as follows: For and in consideration 
of the sum of $7000; $28 per head for yearling steers 
and about % 2’s. 

$40 per head for 2 year old steers and about % 
3's and up. | 


SAO ner head for 2 vr ald cteere and 
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$40 per head for 4 year old steers and up.......... 

The seller agrees to sell and deliver f. 0. b. cars at 
Lordsburg, N. M. Station, on the Southern Pacific 
Railroad, on or about June 15, 1913, fifteen hundred 
head of yearling steers, all to be full ages, June Ist, 
and to be buyers cut out of entire herd of sellers, con- 
sisting of about 3000 head on or about 600 head of 
steers, ages from 2’s and up, all 2 yr. old steers to be 
full ages by June Ist, 1913, all of the above described 
cattle to be delivered in good shipping condition at 
the above named station and all to be in the following 
original brands, to-wit”—-and so forth. And signed— 
I won’t read all of it unless you care. (Continuing 
reading:) “Witness our hands this 24 day of March, 
1913. J. C. Dodson, manager Highland Cattle Com- 
pany. 

Kidwell & Caswell, by James G. Kidwell.” 


Mr. Edwards: I was looking for those particular 
copies, Your Honor. We don’t seem to have any 
copies of those drafts, although we know they are 
in existence. I want to show him these payments 
made to Dodson by Kidwell & Caswell. You are mak- 
ing no objections to the fact it is not the original? 

nit. Sims: INo 

©. By Mr. Edwards: I show you what purports 
to be a true copy of a draft dated February 15th, 
1913, and I ask you if you know anything about that 
draft being presented for $20,000? 

A. That draft, I am sure, was written when we 
were 1n Lordsburg. 
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Q. This draft reads, “Highland Cattle Company, 
mebrtiazy 15th, 1915. Pay to the order of QO, GC. WWal- 
son, $20,000. Signed, J. C. Dodson, buyer.” And it 
shows endorsement, “Paid February 26th, 1913.” Was 
that draft drawn by Mr. Dodson for the payment of 
cattle purchased by him for the Highland Cattle Com- 
pany? 

A. That was a payment on a trade that he had 
purchased for J. C. Dodson, and we paid for the 
cattle. 

Q. You paid for the cattler 

A. That is, we paid—he drew—we were down to 
Lordsburg at that time, and we mailed a check back 
—he drew a draft there to O. C. Wilson, and I mailed 
a check back up to meet the draft. 

Q. It was paid by the Highland Cattle Company, 
was it not? 

A. Yes, it was paid by the Highland Cattle Com- 


pany. 
©. And for the benefit of the Highland Cattle 
Company? 


A. Yes, the cattle were turned over to the High- 
land Cattle Company. 

Q. The cattle were all bought by Mr. Dodson for 
the Highland Cattle Company? 

A. No they were not bought in the first place, by 
Mr. Dodson. They were bought for himself, and they 
were were afterwards turned over to the Highland 
Cattle Company. The contract reads from O. C. Wil- 
son to J. C. Dodson, cattle purchased. The original 
contract says a thousand dollars, if I remember right, 
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on October the 28th, long before these cattle were 
purchased. 

Q. And then the Highland Cattle Company were 
buying a half interest in that contract? 

A. No, they were paying for all the cattle. 

©. They were paying for the cattle? 

A. They were paying for the cattle, yes. 

Mr. Edwards: We offer that in evidence. 

Mr. Sims: We object to that; on the face it says 
J. ©. Dodson. The Highland Cattle Company is not 
connected with it in any way. 

QO. By Mr. Edwards: I show you what purports 
to be a check, dated “Lordsburg, New Mexico, March 
24, 1913. At sieht pay to J. C. Dodson, or omder 
$9000. Signed, Kidwell & Caswell.” And endorsed 
on the back of that— Was this the personal one that 
Dodson got? 

Mr. Danberg: That was a true copy, he took .them 
in his own name. 

QO. By Mr. Edwards: Did he endorse it over to 
you people, or give you a new one of his own? 

A. This is not—we received no draft from those 
people, the check from Kidwell & Caswell. 

©. Dodson turned over $9000 to you, however, 
that purported to come from these people? 

A. He reported that it came from these people and 
gave us his persona] check. The checks he had re- 
ceived from them he had taken in his personal name. 

©. I show you a document which purports to be 
a bill of sale, or advice of sale, signed O. C. Wilson, 
seller, dated February 15, 1913, signed J. C. Dodson, 
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buyer, and ask you if that advice was sent to the cor- 
poration on or about the date it bears? 

A. I don’t remember that. Probably the advice 
was there, if I just remembered it— 

The Court: Talk a little louder please. 

A. I don’t remember that particular advice, but 
it may be there; it may have been paid to O. C. Wilson, 
$20,000. 

QO. By Mr. Edwards: $20,000 for cattle— 

A. That is the time I mention we were down 
there. 

Mr. Edwards: Yes. We call for the original of 
this. I wanted to show that corporation did receive 
that. Would you admit that? 

Mr. Sims: That the corporation receive it? 

Mr. Edwards: Yes. 

Mr. Sims: Mr. Danberg will testify to that. This 
witness lived away from the office of the Highland 
Cattle Company at Minden. 

Mr. Edwards: He was president of it, and it is 
one of the corporation’s records. 

Mr. Sims: We have the originals here. 

Mr. Edwards: Would you admit that this was re- 
ceived by the corporation? 

Mr. Sims: Yes, that it was received by Danberg, 
secretary of the corporation. 

Mr. Edwards: We will offer this in evidence. We 
will read it. It is ona form. (Reading:) 

“Highland Cattle Company, Minden, Nevada. 

We offer that in evidence as Defendant’s Exhibit— 

The Clerk: Defendant’s Exhibit Q. | 
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Mr. Sims: Same objection, if Your Honor please. 

The Court: I don’t see the materiality of it my- 
self. | 

Mr. Edwards: Why, it shows that a purchase of 
$20,000 of cattle by Dodson as buyer of the Highland 
Cattle Company. 

The Court: It does not say so. 

Mr. Edwards: Why, it is on their—it shows on 
the form of the advice, headed, “Highland Cattie Com- 
pany.” I think Your Honor had better look at that 
document. (Handing document to the court.) 

Mr. Sims: It purports to be Dodson, buyer. As 
testified by this witness, he had bought these cattle in 
his own name away back in October, 1912, and after- 
wards turned them over to the Highland Cattle Com- 
pany. 

The Court: Objection sustained. 

Mr. Edwards: We would like to have that marked 
for identification, Your Honor. 

The Clerk: This is “Q” for identification. 

Mr. Edwards: I think that is all. 

Redirect Examination 
By Mr. Sims: 

The following letter dated Februaary 25, 1913, ad- 
dressed to me and written by Mr. Dodson is in Mr. 
Dodson’s handwriting and signed by him: 

“February 26th, #9Q713. 


Mr. F, . Eaimplimey. 
Friend Frank:—I saw the Lazy B man; can trade 
on the lines you mapped out. Can sell and he will 
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take money at loading time up to June ist, then will 
have to make a second payment. He thinks can let 
$75,000 stand for a year, isn’t postitve yet, but thinks 
at least $5c.000 could let stand. [ also found he 
had a contract for lease on seven sections absolute 
lease on 5 sec. and had bought 2 sec. of the land out 
where we were figuring on leasing. Also he was get- 
ting it at 2 cents an acre.” 


It is a fact that the Robson deal was made direct 
with Dobson in the year 1912, October or November; 
it was made personally between Dodson and Robson, 
when the Highland Cattle Company was incorporated, 
it took over the transaction. 

I authorized the draft Mr. Edwards showed me 
that I stated was made in Lordsburg at the time | was 
there, along the middle of February; I cannot say 
whether it was made in my presence, I have forgotten 
that. Mr. Dodson stated that he would have to pay 
O. C. Wilson $20,000 right away, and I told him to 
go ahead and draw a draft for $20,000 to Wilson as 
he had to go somewhere to meet him. I[t was not done 
right there; it was done in Silver City. He had to 
go there to make this payment on the cattle in order 
to get possession of the cattle and I mailed the check 
from Lordsburg to Minden, Nevada, to meet this 
draft when it got up there, as we both, Mr. Danberg 
and myself, were in Lordsburg at the time looking 
over things. 

=> ya, fir, Sims: At the time you ordered this 
draft honored, what was your belief as to the correct- 
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ness of that—what was your belief that $20,000 was 
paid fore 

Mr. Edwards: One moment. With all due re- 
spect to the court, we object to that as incompetent, 
irrelevant and immaterial and heresay testimony. 

©. By the Court: Did you have anything to do 
with paying this $20,000 draft—you may object or 
except to any of the questions you want to. 

A. No. Mr. Dangberg paid the draft. 

©. Did you know at the time it was paid that it 
was going to be paid? 

A. I knew it. 

QO. You knew it, and as president of the com- 
pany, consented to it? 

mA. Yes 

©. At the time it was paid did you believe that 
the contract that Dodson had entered into was the 
contract set out in paragraph 7 of the complaint— 
What is the number of the exhibit there? 

Mr. Edwards: Exhibit I I think is the first thing 
they introduced. 

Mr. Sims: Exhibit 1 is what is known as the spu- 
rious contract. 

Mr. Wellborn: Paragraph 7 of the complaint. 

The Clerk: “TH is Exhiiat 3. 

Q. By the Court: Did you believe that Exhibit 3 
‘was the contract entered into between the Highland 
‘Cattle Company and Day and Day and Foster con- 
cerning this deal? 

AL Laid. 
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Mr. Edwards: Are you through with the question, 
Your Honor? 

dine Court: Yes 

Mr. Edwards: We object to that as incompetent, 
irrelevant and immaterial, and not binding on the 
defendants, as this belief was not communicated to 
them, or they had no knowledge; that the officers of 
the company had no knowledge that any centract 
other than the genuine one. 

The Court: Objection overruled. 

Mr. Sims: Did you answer the question? 

The Court: He answered the question yes? 

(Last question read by the reporter. ) 

Mr. Edwards: I move the answer be stricken out 
on the same ground. 

The Court:. The motion will be denied. Now, 
anything else? ; 

Q. By Mr. Edwards: They spoke to you about the 
$20,000 drait drawn on the Highland Cattle Com- 
pany in the Wilson deal? Prior to that there was a 
$10,000 draft drawn on you, on the Highland Cattle 
Company by virtue of this same deal, was there not, 
about February Ist? 

m, Yes, sir. 

Q. And that was paid by the Highland Cattle 
Company? 

A. That draft was talked over by myself and 
Mr. Dodson in Reno, Nevada, that he would have to 
make a payment of $10,000 on these cattle. I gave 
him a blank draft to draw in favor of O. C. Wilson, 
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and he sent us receipts, and so forth, for this money. 

QO. This draft was drawn by Dodson, was it not, 
on the Highland Cattle Company? 

A. It was drawn by Dodson under instruction 
by me. 

Mr. Edwards: All right, that is all. 

Mr. Sims: That is all. 

The Court: Stand down. We will take a recess 
of five minutes. 

(Recess. ) 

Mr. Edwards: There was just one question we 
overlooked asking Mr. Humphrey, and would coun- 
sel give me leave to introduce a copy of the printed 
form? 

The Court: When you get the original, you can 
put it in. 

Mr. Edwards: I wanted to speak of it at this 
time, so I would not waive my right to ask the wit- 
ness. 


H. L. NICHOLS, a witness called on behalf of plain- 

tiff, being first duly sworn, testified on 
Direct Examination 
as follows: 

My name is H. L. Nochols. I reside at Reno, 
Nevada, and am engaged in the butcher business. I 
know the Highland Cattle Company. I remember 
going to Duncan with Mr. Foster and one of the 
defendants, Mr. Dangberg, and Mr. Sims, about the 
20th day of May, 1915, and I was present during a 
conversation of Mr. Foster, the cashier, Mr. Dang- 
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berg and myself. We compared the carbon copy we 
had with us with the copy we found in escrow in 
the bank and in going over it we saw that it was a 
different copy. 

Mr. Foster stated that the one in the bank was 
the one he signed. 

OQ. Did he state with regard to ever having signed 
any other contract? 

A. Yes, he stated he did not sign any other. Mr. 
Dangberg and Mr. Sims then stated that they would 
repudiate the contract and ask for the return of the 
money. 

Q. You seem to have an interest in this thing, 
did you at that time? 

A. I was a stockholder, yes. 

O. In this Cattle Company? 

A. Yes, sir. 


H. F. DANBERG, recalled by the plaintiff, testified 
as follows, to-wit: 

At the time I paid the draft of $20,000 drawn by 
Dodson in favor of Day and Foster, it was paid out 
upon the advice which corresponded with his carbon 
copy of contract, and I believed the carbon contract 
was the contract upon which the money was paid. 


5S. A. FOSTER, a witness called on behalf of the 
defendant, being duly sworn, on 
Direct Examination 
testified as follows: 
I reside at Duncan, Arizona, and have been en- 
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gaged in cattle raising and farming for about eight 
years. I was one of the partners of the firm of Day 
and Foster. As to the extent of real estate that was 
owned by Day and Foster on the 23rd or 25th day 
of March, 1913, I think the deeds called for some- 
thing over 1,000 acres and we control a country 
about 20 miles each way, I guess, that runs up and 
down the Gila River north and south, to a big range 
of mountains that is supposed to be the dividing line 
between the ranches. Our ranch extends about 
twenty miles along the Gila River. The cultivated 
land of the ranch is separate from the cattle busi- 
ness; it all went into this deal—we have something 
like 300 acres under the ditches. There are two 
ditches on the north and south of the Gila. The 
names of the ranches we were going to convey to 
the Highland Cattle Company were the “Home 
Ranch” in Arizona, through which the Gila runs 
‘and contains 280 acres on that piece. The river runs 
through it and it is divided into three tracts; the 
New Mexico land, we count that two ranches, but 
since then we have sold it into one and sold all the 
real estate on the north of the river in New Mexico. 
That was since 1913; and we owned a river front 
that we use in New Mexico. I guess it is about a 
mile and a half along the river. That consists of 
about 300 and some odd acres of land. We have a 
ranch that we call the “Cottonwood,” east and a little 
south of the river. Those are the cattle ranches; there 
is 80 acres of that; and then we have lot four which 
is still on east of that, and away up into what we call 
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White Rock. There is 40 acres of deeded land of 
that. The east ranch is where one of our men lives 
and we have 40 acres of land there. It has two big 
pastures. West of that we have another ranch with 
three big windmills on it, and there is 40 acres of 
deeded land and a big windmill and gasoline engine. 
There is two big pastures there. Then we have some 
state land east of that place—two sections, I believe 
—and applications for some more. The ranches were 
all improved. As to the reasonable market value of 
our ranch property on or about the 23rd day of 
March, 1913, the farming land is generally known to 
be worth about $100 an acre unimproved, that is 
just under cultivation. $50,000.00 is what it was 
put in at and it was very cheap, as we consider it; 
its reasonable market value at that time. I have been 
engaged in the business of mostly raising and selling 
cattle for a number of years. I am familiar with 
the market price of range cattle on the 23rd of 
March, 1913, in Arizona; the market value was $30 
and $50 for calves. I remember meeting J. C. Dod- 
son sometime in December, 1912. Lordsburg was 
where I first met him. He wanted to get prices on 
the Lazy B ranch. He wanted to buy us out—buy 
the cattle and ranches. He said they were forming 
the Highland Land and Cattle Company. I don’t 
know as there was very much more said at that time. 
He wanted our outfit and wanted to get control. He 
said they were anxious to control all the country 
around to Lordsburg and wanted to buy our outfit 
out. 
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Our cattle ranged away as far as sixty or seventy- 
five miles—they drifted that way but we drive them 
back home every time we catch them. That country 
is known as the open range. We control the water 
and the cattle run over the government land; when- 
ever you put down a well you have to protect it by 
deeded land. I again met Dodson about the 15th of 
February, 1913, when he came to Duncan. He came 
to Duncan and came out home with me. I had a 
conversation with him at that time. I guess he and 
I were the only two that were together that after- 
noon, but I took him up to my ranch, and my brother, 
and Mr. Dodson wanted to look over the outfit. This 
was about the 15th of February as well as I remem- 
ber. Mr. Dodson said he was buying for the High- 
land Cattle Company. He wanted me to set a price 
on the outfit. I had talked with Frank Coon at 
Lordsburg and told him that I would show Dodson 
the outfit when he came down. When he came down 
I took him out home with me and the next day we 
went up to what we called the Gila, up the river, in 
a buggy. I showed him the real estate in New 
Mexico and as we came down the river I showed 
him the Arizona ranches, and before we got home 
he said, “I think you are a little high on the outfit.” 
I says, “You have not seen it all.” I told him the 
price was $50,000 for the ranches and real estate— 
the cattle ranches. And $200,000 for the cattle. So 
the next morning we took a horse each, and went on 
the range, what we call south of Duncan, “and 
through our mountain country and in by the horse 
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camp, which was another ranch we had, and went on 
to a neighbor of ours by the name of Pierson and 
stayed all night, and went in on the Lordsburg south 
of the High Lonesome Ranch. That is one of the 
ranches that I spoke of having the 20-foot mill on it. 
We went on into Lordsburg and Dodson and I were 
there for awhile and he said to me, “We had better 
get together. I have got to get away We will put 
that proposition up to Mr. Day and can handle the 
outfit at the price you mention.” That is, $50,000 
for the ranches., Mr. Day is my partner. And I 
told him then—at that time he wanted to know if 
Mr. Day would take a mortgage on the outfit at 
$75,000, and I wrote to Mr. Day and he wrote back 
and said yes, he would take a mortgage on the outfit 
at $75,000 at 8 per cent interest. But before the 
mortgage was to be drawn up he wanted to be in 
Arizona to see the way the mortgage would be 
drawn. At that time we gave Dodson the choice on 
the trade, either to tally the cattle or lump the cattle 
off at $200,000, and $50,000 for the ranches. I put 
that proposition before Mr. Day and he told me that 
he was willing to go ahead and do that and take this 
mortgage on the outfit at $75,000. Then, I think it 
was—it was the day before the contract was drawn 
up that I got a telegram from Mr. Dodson that he 
would meet me at Duncan next day. In the con- 
versation I had with Mr. Dodson at the time he 
came down and looked over our ranch he said he 
was manager of the outfit, the Highland Cattle Com- 
pany. He came back and went away and I don’t 
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know where he went to, but he was not around Dun- 
can any more till the 24th or 25th of March when 
the contract was drawn. He sent me a telegram the 
day before. JI met him in Duncan the next day at 
the train. I met him at the train, and he said, “T 
have come down to fix up that contract on those 
cattle.” I says, “You will have to wait untill Mr. 
Day gets here.’ And I explained to to him the 
same reason that I did just now, that Mr. Day 
would take a mortgage on the outfit for $75,000. 
Well, he says, “There is no use to do that. We 
have arranged for cheaper money than 8 per cent, 
and we don’t want to give a mortgage on the outfit. 
It will be all cash on the 20th of June,” when I be- 
lieve the rest of the money was due. Then the ques- 
tion came up as to how he was to receive, whether 
tallying or lump in trade. He said he had been over 
the ranch and knew enough to take it at a lumping 
trade for $200,000 for the cattle and $50,000 for the 
ranches. After we talked over the trade we had 
lanneau draw up the papers. At the time we went 
to the bank we went in there to ask Lanneau if he 
would draw up the papers on this contract that he did 
draw up. Mr. Dodson said at the time that he was 
buying for the Highland Cattle Company and signed 
the papers as manager of the Highland Cattle Com- 
pany—he said he was manager of the Highland 
Cattle Company, there in the bank. We outlined 
the terms there in the bank, and so he made a 
remark there again about this money, and he says: 
“We will take the lumping trade at $200,000 for the 
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cattle and $50,000 for the ranches.” And as Lan- 
neau outlined it down, it went down to where it says 
“Bill of sale for all the cattle of a certain brand,” 
he says, “What number will you put in?” I said, 
“There is no need of putting any number.” And he 
said, “How many will you guarantee?’ I said we 
wouldn’t guarantee any. “If we did, you would have 
to pay for what came over the $200,000.” He says, 
“T want our men to know what we are getting.” | 
made the remark that we would put in 7000 cattle, 
more or less.” He said, “All right.” The deed 
called for a thousand acres of land, more or less, 
and at that time we had about 90 head of horses, 
and I said “go head of horses, more or less,” and the 
contract was drawn up in that form, and I signed it 
for Day and Foster and he signed it for the High- 
land Cattle Company, “J. C. Dodson,” as manager. 
That was document purporting to be contract (De- 
fendants’ Exhibit “R.”) The bill of sale (Defend- 
ants’ Exhibit “S”) referred to in said contract, was 
drawn up by us and was executed on or about the 
date it bears. These contracts were drawn up by 
B. R. Lanneau, who is a banker in Duncan. The 
bill of sale I think refers to cattle only by the brand. 
All the cattle branded as the Lazy B. The major 
portion of our cattle were branded Lazy B. “W. I. 
C.” on the left side, and Z-bar L on the shoulder, and 
there is a Z on the shoulder and bar on the side and 
L on the hip. That constituted most of our cattle. 
We only kept up the one brand. The increase or 
calves of these other cattle we put the Lazy B on. 
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This bill of sale covers all the cattle owned by Day 
and Foster on that day. Mr. Dodson read over the 
contract at the time he drew it up and helped dictate 
the contents. Mr. Lanneau made two carbons of the 
contract, he gave me one and Dodson one and kept 
this one in escrow to stay there till the rest of the 
money was paid over. I don’t think that the other 
two carbons were signed by the parties—we just 
signed this one. 

The question came up as to the first payment, and 
I objected to the $20,000 and told him that anyway 
he ought to pay $25,000. He said he had only ar- 
ranged for $20,000 but that the other would be due 
soon and that I would still have possession of the 
outfit till the rest of the money was paid, and also 
he arranged for me to go ahead and he would pay 
me $75,000 a month. He gave me a draft of $20,000 
after we went to the bank, on the Highland Cattle 
Company, signed J. C. Dodson, manager. That is 
the draft in evidence I suppose. I received that 
money. 

I did not see Dodson again till I went to Lords- 
burg, when they were gathering the cattle about the 
15th day of May, 1913, at that time he wanted me 
to help Roberds work the range and gather those 
cows that he sold to Metzel. He told me that he 
had sold some of the Lazy B cattle to Metzel. He 
made a contract with the Kidwell and Metzel outfit, 
Or represented to me that he sold 4500 head. I went 
over to Lordsburg with a bunch of horses. When 
I got over to Lordsburg some of the boys came to 
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me and said they were branding these B calves with 
the Box M brand. That was the Highland Cattle 
Company’s brand at that time. I went to Roberds, 
who was the ranch foreman, the man who works on 
the range—for the Highland Cattle Company. I told 
Mr. Roberds “There is some mistake someway about 
your branding the B calves with the Box M.” He 
said: ‘There will not be many here today and we 
will not brand them, and you can go and see Dod- 
son.” So they didn’t brand the calves that day, and 
I went to town and saw Mr. Dodson and I said: 
“Mr. Dodson, Roberds misunderstood you some way 
or another. This B brand is to be up till you pay 
the $230,000.” Dodson says: ‘Yes, he misunder- 
stood me. We will have no more of them branded 
with the Box M brand.” So I worked on with the 
wagon and we got through working at Lordsburg and 
moved on to what they call Adobe, where they were 
camped, but it was Hackberry where there was a lot 
of cattle. And then we went to one of our moun- 
tain ranches about 12 miles or 14 miles from Adobe, 
and when he got over there we rounded up at the 
horse camp, and the next morning about daylight, 
Joe Olney brought me a note. He wanted me to get 
to Duncan before they did. That is, Mr. Dodson 
wanted me to, and to change that contract so as to 
read guaranteeing gooo instead of 7000 more or 
less. So that Roberds and the cowboys that were 
going back to Adobe, which is the ranch that the 
Highland Cattle Company owned. I helped brand 
some calves that were going to the river north of 
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there, and I went to Duncan about between 2 and 3 
o’clock to meet the Highland Cattle Company outfit 
and also Mr. Dodson. He mentioned Humphrey and 
Dangberg that were coming to Duncan the next day. 
I got to Duncan and there was nobody there, but 
Dodson had left word, or sent word over the phone 
to the bankers to bring me to Lordsburg. So we 
went up to Lordsburg that night and met Dodson 
this side of Lordsburg. I asked him what was doing, 
and he says, “I can square myself with $30,000,” and 
he said “I wouldn’t ask you to change that contract, 
but if you will stand good for $30,000 I can square 
myself with the Highland Cattle Company.” I told 
him I wouldn’t do that any more than [ would 
change the contract. Then Dodson got into the car 
and rode up with Lanneau and myself and got off 
the car and I didn’t see him any more till the next 
day or the next. That was when the Highland Cat- 
tle Company had taken over the outfit. 

I went back to Lordsburg the next day and was 
talking to Mr. Humphrey and Mr. Dangberge. And 
they were going to ship these cattle there either that 
day or next day and I told them that there was some- 
thing misunderstood about the contract and that we 
wanted the money in the bank before these cattle 
were shipped, and they said they thought they would 
get loose from shipping any of the cattle, and after 
they got loose from Mr. Metzel, that is when they 
wanted me to pay back the $20,000. They didn’t ask 
me that day at Lordsburg to pay back the $20,000. 
They didn’t say anything about Dodson’s authority. 
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I don’t know exactly which one I was talking to, but 
there was one of them took out the herd of cattle 
that day and was trying to settle with Metzel. It 
was either Mr. Humphrey or Mr. Dangberg that was 
talking to me. Outside of Dodson those were the 
only ones that I knew. This conversation took place 
about May 23, 1913. No, it was the next day after 
—it was the day that they said they bought that 
Metzel contract. I think it was the 24th. I heard 
them testify that they went over to the Bank of Dun- 
can on or about the 25th of May, 1913. The way this 
happened they were asked about that contract; after 
they had bought Metzler out they wanted me to pay 
back the $20,000. The first time they asked me to 
pay back the $20,000 was back in the First National 
Bank of Lordsburg in the room. As well as I re- 
member it was the 24th of May. They showed me 
this contract with Dodson, where it said 9,000 head 
of cattle more or less,”’ 
ceipt showing 9,000 head of cattle more or less, and 
I told Mr. and I told them we were not going to 
guarantee anything. They said they were not sur- 
prised at any contract Dodson would make because 
he had done them up on every contract he had ever 
made with them. They showed me the Metzler con- 
tract where they bought over the Metzler property, 
so they said. I had a conversation with them at 
Lordsburg after they bought the Metzler contract— 
I don’t know what day it was—anyway they told me 
that they had just made the arrangement with Metz- 
ler to turn these cows loose and that they wouldn’t 
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ship these cattle. It was the 24th or 25th. It was 
before we went to Duncan. They said Dodson made 
a contract they could not afford to fulfill; that the 
buyer’s cut would mean all the younger cut, while the 
seller’s cut would mean just the opposite. The rules 
of selling in that country are that if you sell the 
seller’s cut you would sell out the stuff that you 
wanted to sell. With the buyer’s cut he takes a per 
cent of the best stuff you have got. So my under- 
standing was that they would give Metzel $2500— 
and give back that contract where it says “Buyer’s 
cut.” We then went to Duncan and called Mr. Lan- 
neau and went to the bank to look at the original 
contract. We went in there and I think Mr. Dang- 
berg or Mr. Sims had a contract with them—sup- 
posed to be a copy of the one in the bank, and said: 
“We want to see if this is like the one you have in 
escrow.” Mr. Lanneau looked at it and said that it 
was not. Mr. Dangberg asked why he thought so 
and Mr. Lanneau said it was a different type alto- 
gether from what his typewriter was. They talked 
about Dodson mostly and about the contract he made 
with Metzel and Wilson and Roberds and Robinson, 
on behalf of the Cattle Company. 

It was just before we started for Lordsburg that 
Dangberg said, “Foster ought to give us back the 
$20,000.” He stated that Dodson had never made a 
contract that was what he represented it to be. He 
just said they had to buy the Metzel contract which 
was not what was represented, but they never said 
anything about his not having authority to make this 
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trade. They said he misrepresented this contract and 
showed us the one he sent them. They did not say 
anything about Dodson not having authority to make 
the Lazy B deal. (Defendants’ Exhibit “T.”’) 

I think that was about all that was said, and we 
went back to Lordsburg that night, and the question 
came up over our steers the next day or the next day. 
I have forgotten just what it was, about shipping 
the steers they had gathered. I told them that they 
could ship them by putting the money in the bank at 
Duncan, and they went out and turned our steers 
loose and would not ship them, that was Mr. Dan- 
berg. They did ship their steers either the next day 
or the day or so after that. The question came up 
as to what to do with this money that these steers 
brought and Mr. Dangberg seemed to want to hold 
it in the Lordsburg Bank, where this stuff was being 
shipped till the $20,000 deal was settled, and I told 
him not to ship until he put the money in the Dun- 
can Bank where the papers were, and they went out 
in the automobile and turned them loose on the ranch. 
They had some of our Lazy B cattle gathered with 
these cows. These steers that were to be shipped we 
were to get credit for them, but they wanted to hold 
the money till this $20,000 was settled, and I told him 
provided they put it in the Duncan Bank they could 
ship the steers, and they decided to turn the steers 
loose. The next time | saw Mr. Dangberg or Mr. 
Humphreys and had a conversation with them was 
sometime after the first of June when Mr. Day was 
there at Lordsburg. I also had a talk in the Duncan 
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Bank. The first conversation was in the bank in 
Duncan, Mr. Dangberg, Mr. Day and myself being 
there, and Mr, Lanneau was in and out; he was 
cashier there and we were talking over the proposi- 
tion of trying to get together on this $20,000. Mr. 
Day asked Mr. Dangbreg if he didn’t think that the 
fact that 9,000 head of cattle was on this contract, 
that that was misrepresented in the first place. He 
said: ‘Well, we did think we had a good deal.”’ That 
was about all I heard him say. I heard Mr. Day say 
that to Mr. Dangberg and Mr. Dangberg made that 
reply. Mr. Day said to Mr. Dangberg, “The fact 
that you were getting 9,000 head of cattle for $200,000, 
that you made an awful good deal.” Mr. Dangberg 
kind of laughed and said, “We did think we had a 
good deal.” And Mr. Day said “It was a misrepre- 
Ssentationwon “thesfacesof the contrac’ sVaieneive 
were ready to go Mr. Dangberg said, “We will let 
the lawyers settle it.” That is about all I remember. 
Mr. Dangberg never did object to Mr. Dodson’s au- 
thority. 

He stated the reason he did not see me was be- 
cause Dodson told him I was an old man and he told 
Dodson to go ahead and finish the deal with me after 
he had started it. This conversation took place at 
the Bank of Duncan between Mr. Dangberg, Mr. 
Day, Mr. Lanneau and myself. I signed the receipt 
produced by Mr. Dodson for $20,000 paid me by the 
Highland Cattle Company, as I remember he tore 
the receipt out of a book he had there—a book he 
had folded up in his pocket; this was at the time 
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the contract was signed in March. The blank was 
filled in by Mr. Dodson. The middle lines of the 
receipt speaking about the number of cattle, appeared 
in different colored ink, light or blue ink, it was not in 
the receipt at the time I signed it. The words I refer 
to are as follows: “there are to be 9000 cattle above 
October calves, about 90 horses and 1000 acres or 
‘more deed land all leased, etc.” That part was not 
in the receipt when I signed it. I do not know of 
Mr. Dodson’s writing that in there later; the ext 
time I saw it was in Lordsburg, or the day before we 
went to Duncan; I believe it was when we went to 
Duncan, or the day before, I don’t remember which. 
I never saw the receipt with those words added in 
there until it was shown to me in the latter part of 
May, 1913; they were not in there. I never told Mr. 
Dodson to insert that portion in the receipt. I did 
not have the least idea it was in there; I didn’t tell 
anybody to put it in over my signature. Mr. Day 
was not even in Nevada or Arizona at that time. 

This receipt was first shown to me after it was 
signed at the First National Bank in Lordsburg 
about the 24th or 25th of May, at the time that con- 
tract was—to turn those cattle loose; I think it was 
the day we went to Duncan, or the day before; I don’t 
remember just exactly. It was before we went to 
Duncan. I think Mr. Sims had it, either him or Mr. 
Dangberg, they had it in the house. They asked me 
if the receipt was like it was when I signed it. I told 
them no and said this go00 head was written in there, 
because we didn’t guarantee any number, and I says, 
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“You can see this is a different ink,’ and Mr. Dang- 
berg said, “It istading.” 

Q. Now, prior to your entering into the contract 
with—Mr.—the contract of March 23, 1913, with 
Mr. Dodson, which is in evidence here, as manager 
of the Highland Cattle Company, had you been in- 
formed by any person of the Highland Cattle Com- 
pany, had you been informed by any person there in 
that territory, concerning Mr. Dodson, as represent- 
ing the Highland Cattle Company? 

A. Mr. Dodson told me when he came down to 
look over the ranch, that he was the general man- 
ager, buying up these ranches, and asked me about 
Henry Martin’s outfit, and asked me all about the 
different ranches around there in the country, and I 
told him the best I could. Mr. Wilson also informed 
me of Dodson’s representing the Highland Cattle 
Company. This was along in January or February, 
the last of January or the first of February, before this 
contract was signed, at the Wilson ranch. 

Q. Did you have any talk with Mr. Wilson of the 
Wilson ranch prior to March 25th, 1913? 

A. Yes, sir. 

Q. Did you have any conversation with him con- 
cerning any sale by them of cattle to the Highland 
Cattle Company? 

Ae Wes, site 

QO. When did that conversation occur? 

A. Well, it was along the latter part of January, 
or the first of March, when I was talking to Wilson. 

Q. And whereabouts? 
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A. At Lordsburg, and then at the Wilson ranch. 

O. Now, referring to the one at Lordsburg, who 
was present at that time? 

A. Well, I don’t know of anyone that heard the 
conversation except Wilson and myself. 

Q. State what was said that that time by Mr. 
Wilson to you concerning any sale of cattle by them 
to the Highland Cattle Company? 

Mr. Wellborn: That is objected to as incompetent 
and hearsay. 

The Court: Objection sustained. 

QO. By Mr. Edwards: At the time you entered 
into this contract with Mr. Dodson as manager of 
the Highland Cattle Company on or about the 25th 
of March, 1913, did you enter into it with the belief 
that Mr. Dodson was entering into the contract as 
manager and agent of the Highland Cattle Company? 

Mr. Wellborn: If the Court please, just for the 
sale of the record, that is the third or fourth time 
that he has described that contract as a contract made 
as general manager of the Highland Cattle Company. 

Mr. Edwards: It so states on its face. 

Mr. Wellborn: On the contrary, it does not; that 
is the very issue of the case; it is easy enough to refer 
to the contract as an exhibit. 

The Court: I think you had better conform to Mr. 
Wellborn’s suggestion in that regard, and refer to 
it as an exhibit. 

Mr. Edwards: Let us see, what is the exhibit 
number ? 


The Clerk: Exhibit R. 
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QO. By Mr. Edwards: At the time you entered 
into this contract—signed this contract marked De- 
fendants’ Exhibit “R” did you believe that Mr. Dod- 
son had authority to sign on behalf of the Highland 
Cattle Company? 

A. Yes, sir. 

OQ. Did you believe at the time you entered into 
that contract with him that he was, in fact, the man- 
ager of the Highland Cattle Company? 

a aes sit. 

Mr. Edwards: Do you people deny the tender on 
the part of Day and Foster, and readiness to perform 
this contract, Exhibit R? 

Mr. Sims: With reference to performing it? 

Mr. Edwards: Yes, our tender to you. 

Mr. Sims: On the 20th of June of the nctice— 
we will admit receiving the notice on or about the 
2oth of June drafted by Day and Foster’s attorneys. 
I believe I have copies here. 

Mr. Edwards: Have you a copy of the notice 
served on you there? 

Mr. Sims: There is one dated the 12th of August, 
1913. Is that the one you want? We have one dated 
in August, 1913. 

O. By Mr. Edwards: Did you meet Mr. Dang- 
berg at the bank of Duncan on or about the 2oth of 
June, 1913? 

A. I think it was abour the geth, 

Q. Did you make any tender to him at that time 
of any deeds or bill of sale to the cattle and ranches 
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of the Lazy B of Day and Foster in accordance with 
the terms of the contract? 

A. The bill of sale and the deed that was in there? 

OQ. Well, did you make any tender to him of the 
bill of sale and deeds at that time? 

A. The 2oth of June? 

QO. Well, on or about that time? 

Mr. Edwards: Unless counsel will admit that, we 
will take steps to prove that we had in the bank at 
that time, and tendered abstracts and deeds and bill 
of sale. Do you make any point of that? 

Mr. Sims: I forget the date that you made that 
tender. If you made any—TI have August 12th. 

Mr. Merriam: The deed called for in the contract 
—the contract calls for this to be consummated on 
the 20th of June, and we had the deeds already there, 
including abstracts and everything’ else. 

The Court: How is that? Bill of sale and deeds 
that were in the bank? 

Mr. Sims: Yes. 

©. By the Court: You had an abstract of title. 
Did they call for an abstract? 

A. Yes, that is, a clear title, and we made an 
abstract. 

©. And you had it ready to sign? 

A. Yes, sir—yes, sir. 

The Court: Now, there ought not to be much time 
taken up about this. 

Mr. Edwards: Well, I think we have to prove that 
we were willing and ready to perform under our 
penis Of the contract. 
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QO. By the Court: Were you ready and willing 
to perform the contract? 

A. Yes, sir. 

QO. And you had the abstracts made out in ac- 
cordance with the contract? 


ag ES, Se 

Q. Did you tell them you had it? 

A. Yes, sir. 

©. By Mr. Edwards: And the deeds to the prop- 
erty? 

A. Yes, Sift! 

Q. You had them ready at the bank? 

A. Yes, sir. 


Q. And the bill of sale to all the cattle? 

A. Yes, sir, it was all executed and put in the 
bank there. 

Q. Did you tell Mr. Dangberg you had them there? 

A. Yes, sir. 

©. What did he say, do you remember? 

A. Well, he made the remark that Dodson had 
done them up in a way that they did not—couldn’t 
raise this other 230,000, but wanted to borrow 
$100,000 from Mr. Day in Lordsburg there, pro- 
vided they went ahead with the deal, at 6% interest, 
and Mr. Day said if the security was gilt-edged it 
would be all right, but he didn’t go ahead with the 
deal. 

©. Did he tell you at any time— 

Mr. Sims: I object to leading the witness, Mr. 
Edwards. 

Q. By Mr. Edwards: Did he tell you at any time 
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about whether he was willing to go on with the deal, 
or desired to go on with it or not? 

A. He just said that Dodson had done him up on 
those other contracts. 

Q. By the Court: That is all he said on the 
subject? 

me Yes; sir. 

QO. By Mr. Edwards: These abstracts of title 
and deeds that you referred to covered all of your 
property, did they? 

A. Yes, sir. 

Q. And they were all on deposit there in the bank 
at Duncan at that time? 

A. On the 20th of June. 

Q. On the 20th of June, 1913? 

Ey “Wes, Sif. 

©. And would you at that time have delivered the 
same to the Highland Cattle Company if they had paid 
the $230,000 as specified? 

i Wes: sir, 

The said bill of sale is as follows: (Plaintiff’s Ex- 
mit “S.’’) 


PEA Pr Ss! EXEIBIT “Ss.” 


Cross-Examination. 

I met Mr. Dodson in February, 1913, at Duncan and 
he spoke about buying our folks out. Prior to that 
time he had not directly spoken to me but through 
Kuhn and a bunch of them at Lordsburg. It was not 
but a short while prior to that February conversation I 
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had with him, something like a month. The first time 
that Dodson came out and went over the range with 
me was about the middle of February. I couldn’t tell 
you what day I first became acquainted with Dodson. 
I had heard of him before I met him. To the best of 
my recollection I met him along in December or Janu- 
ary somewhere. 

Q. Along in December or January when you first 
met him, did you have any talk about looking over 
mcwilazy Bir 

A. Just a little about joining the two outfits you 
know. 

OQ. Did he say something about joining the two 
outfits? 

Q. He referred to the cattle he had bowght from 
Robinson and Wilson, did he not, joining them with 
yours? 

A. That was in February that we talked that over. 

QO. You don’t remember anything that was said in 
December when you first met him? 

A. Neo. 

QO. Do you remember a conversation that you had 
with Mr. Humphrey near Lordsburg, or at Lordsburg 
sometime in the early part of May when Mr. Hum- 
phrey was down there by himself, about wanting to 
know when the chutes were to be sent out to your 
place so that your cattle could be counted out? 

A. No; no, I don’t remember that. 

Redirect Examination. 

Q. Mr. Sims called your attention to the fact that 

at that time Mr. Dangberg said that he told Dodson 
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as long as Dodson had started in on the deal that he 
would let him finish it? 

A. Go ahead; yes. That was what was said at 
that time by Mr. Dangberg. | . 

Q. Mr. Sims asked you if the land that you had 
and your ranches which were under water, under cul- 
tivation, formed part of your cattle ranch, and I under- 
stood you to say it did not? 

A. It forms part of the $50,000. You see, on real 
estate outside of horse feed and stuff that is raised 
on the farm, is what we use on the cattle ranches. 
The other is sold separate from the cattle ranch. This 
irrigated land all went in on the $50,000 deed. ‘That 
was in answer to the question whether it went in or 
not. I offered to sell the range and have the cattle and 
the cattle ranches go in, for this $50,000 real estate 
constituting this $50,000, all went in in Mr. Dodson’s 
trade. I showed Mr. Dodson this cultivated land, I 
showed him all of the real estate. 


CHARLES A. MARTIN, a witness called on behalf 
of the defendant, being first duly sworn, testified as 
follows: 

Direct Examination. 

I reside at Silver City, New Mexico. I am engaged 
in the cattle business principally, and have been so en- 
gaged for twenty-eight years. I am engaged in buy- 
ing and selling cattle and cattle ranches and lands. I 
am familiar with the market condition of cattle, range 
cattle in the territory around Duncan, New Mexico, in 
March, 1913, I should say, owing to the grade of 
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cattle, anywhere from $27 or $28 to $35. There is a 
big difference in cattle in that country; some are better 
bred than others. I know of the cattle in this deal that 
was on this range in controversy. I was offered $32 
a head for my cattle. That means with that year’s 
calves thrown in, not the cows; I was offered $32 for 
my cattle that year and I think these cattle were worth 
$32. Mine are north of the river, fifty miles away. 
Ninety head of horses are worth, I should say $50 
around. I know this range in controversy very well, 
I should say it is worth $50,000; I don’t think it could 
be bought for double that now, it was worth that at 
that time; of course that is only approximate. It is 
hard to tell what a range is worth. I think that is a 
very reasonable value of it. I am familiar with the 
custom of selling cattle in that country around Duncan 
invalithe years: 


B. R. LANNEAU, called as a witness on behalf of 
defendants, being first duly sworn, testified on direct 
examination as follows: 

I reside at Duncan, Arizona, and am the cashier of 
the Bank of Duncan, Duncan. I have been engaged 
in the banking business about five and one-half years. 
In that capacity I have become acquainted with the 
market price of cattle bought and sold in that vicinity 
—deals of cattle that would pass through our bank. I 
am familiar with the reasonable market value of range 
cattle in March, 1913. It was anywhere from $27 to 
$21 for yearlings. J am acquainted with Mr. Foster 
and Mr. Dodson. I first met Mr. Dodson several 
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weeks before the contract was entered into between 
him and Foster. I had a conversation with Dodson in 
relation to whom he represented, when he and Mr. 
Foster came into: the bank and requested me to draw 
the contract for them. There was quite a little discus- 
sion before the contract was drawn as to what sort 
of contract they wanted to make. Mr. Foster made 
the proposition that they would sell their outfit for 
$250,000 just as it stood without any tally or anything, 
or they would sell their land for $50,000 and tally the 
‘cattle off. That is, count them off at $30 a head for 
everything except calves, which would come in at $15 
a head. Mr. Dodson said that he didn’t care to tally 
them off; that he had been over the range several 
times and was satisfied with the value of the land and 
also with the value of the cattle on the ranch; that it 
would be a great deal of work and trouble to tally them 
out, and asked me to make the contract for $250,000 
for everything owned by Day and Foster. He asked 
Mr. Foster how many cattle he had on the ranch and 
Mr. Foster said he thought he had about 7,000 head 
of cattle and about 90 head of horses and about one 
thousand acres of land. I asked Mr. Dodson in making 
‘this contract out whether to make it the Highland 
Cattle Company or how; he said to have it signed and 
he told me to make it to J. C. Dodson, manager of the 
Highland Cattle Company. I asked Mr. Dodson about. 
his authority and he said he had authority to sign 
and tie the company up on these contracts, and that 
he would give us a draft on the Highland Cattle Com- 
pany for $20,000 and as the papers were all to be left 
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in the bank in escrow, we were taking no chance, and 
if the $20,000 was paid it would prove his authority 
for making these contracts for the Highland Cattle 
Company, and from that represented we proceeded to 
execute and draw up the contract. I drew up the 
contract for them at that time. 

Mr. Edwards: I guess there is no dispute but what 
the documents you claim are spurious contracts were 
not written by Mr. Lanneau? 

Mr. Sims: No; we don’t claim that they were. 

Mr. Lanneau: The first time that I saw plaintiff’s 
exhibit 3 was when Mr. Sims and Mr. Nichols and 
Mr. Dangberg and Mr. Foster came to Duncan and 
asked me to let them see the contract that I had in 
escrow, and Mr. Dangberg presented me with this so 
we got the original out and asked me if it was a dupli- 
cate of the contract that I had made. I tord Mr. 
Dangberg that it was not. And he remarked that 
I had better read this over first before I was so sure 
about it, and I told him that it was different from 
the type on the machine IJ used, and on the machine 
on which this contract was written was so different 
there was no question about it. I saw the document 
marked defendant’s Exhibit “U.” In making that con- 
tract out Mr. Dodson asked to have a duplicate of 
it made and he also had these blank receipts. These 
blatik receipts wereslike Exhibit) “U.” “Hetsaid tut 
reason for wanting a receipt and also copy of the con- 
tract was that he could send it in to Nevada and show 
them the sort of contract he had made, and that re- 
ceipt was to verify the draft for $20,000. Parts of 
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that receipt were filled in, in my presence at that time. 
The portion of the receipt in light blue ink “there are 
about 9000 cattle above October calves and about 90 
horses and 1000 acres or more deed land all leases, 


9) 


etc.,” was not written in my blank at that time. I 
saw Mr. Foster sign the receipt. We did not have 
any ink in our bank of the character that would write 
as those words were written. We only use one kind 
of ink and that is what the rest of it was written in. 
I don’t recall any further conversation as to Dodson’s 
authority or anything of that sort at that time. I 
don’t think I saw Mr. Humphrey at any time, but I 
saw Mr. Dangberg when he came up to Duncan to 
examine the contract that was in escrow in the bank. 
Don’t remember what date that was, it was sometime 
after the contract was executed in the bank. At that 
time Mr. Dangberg said he would like to look over the 
contract that was.in. escrow in the bank and we went 
into the bank just after dark in the evening and I 
gave the original to Mr. Dangberg and he and Mr. 
Sims and Mr. Nichols compared it with the supposed 
copy that they had in their possession. After going 
over the contract and during the time that these gentle- 
men were examining the contract, they said Mr. Dod- 
son had sent not the copy of the real contract but 
another copy, and I don’t remember the words now 
but they were talking about Mr. Dodson’s being 
crooked and having gotten into trouble over some of 
these things. I don’t remember anything being said 
or any conversation as to his authority one way or 
the other, only they said he had been crooked with 
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them and gotten into trouble over these contracts. 
‘Day and Foster subsequently, prior to the 20th of 
June, deposited in our bank, bills of sale and deeds 
and abstracts of all their property and they were there 
on the 20th of June, they were there probably within a 
few days after the contract was left in escrow. Fos- 
ter had the abstracts made as soon as it was possible 
to get them, and then the deeds and bill of sale were 
made out and put with the contract. Nobody repre- 
senting the Highland Cattle Company did, either on 
or about the 20th day of June, or at any time, tender 
any money for these deeds or ask for them. These 
documents have remained in my possession up to the 
present time. The only other conversation that I re- 
call of having with Mr. Dangberg about this business 
was immediately after these gentlemen in the bank 
completed their examination of this original. We were 
all outside on the street and discussing the matter and 
talking about the way Mr. Dodson had done in these 
matters and Mr. Dangberg at that time, all a// were 
more or less joking and talking about it, and he told 
Mr. Foster he thought they ought to have their 
§20,000.co back, and Mr. Foster laughed and told him 
the $20,000 had all been loaned out and he said ‘Oh, 
if you assign the note we will accept that.” Foster 
said “I can’t do that at all. We will have to look into 
these. Anyway, I would not make any statement or 
do any business at all without talking to Mr. Day.” 
That is about the only other conversation that Mr. 
Dangberg and I ever had in connection with this con- 
tract, or with Mr. Dodson. I did not, at that time 
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when they were in the bank together, hear Mr. Sims 
or Mr. Dangberg say that they repudiated the contract 
and demanded the money back. The only demand or 
talk of the money being paid back that I recall was just 
the conversation which I stated took place outside of 
the bank after we got through in there. [I did not hear 
any statement at that time that they repudiated the 
contract, only that Dodson had been crooked with 
them, and the conversation I have repeated with Mr. 
Foster as to returning the $20,000. That is all the 
conversation [ now recall in connection with that. 

Cross-Examination. 

I don’t remember that Mr. Dangberg or Mr. Sims 
or both of them informed Mr. Foster that the High- 
land Cattle Company repudiated the contract that was 
in my hands in escrow, and demanded the money back 
—I wont say that they did not say that. 1 think I 
probably would have remembered it if they had made 
any demand and repudiated the contract in my pres- 
ence. There was a great deal of discussion among the 
four of them. I had no interest in it except as cashier 
of the bank with these papers in my charge. Being 
situated as I was and it being a novel situation, I was 
interested in what was going on and if they had used 
laneuage of that kind and I had hear it I think I 
would remember it. 

Redirect Examination. 

Q. Did you at any time during this conversation at 
which Mr. Dangberg was present hear any statement 
made by Mr. Dangberg, Mr. Humphrey or anyone, 
representing the Highland Cattle Company, to the ef- 
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fect that Mr. Dodson had no authority to enter into 
this contract? 

Mr. Sims: The witness has already answered that. 
He stated the conversation, and the same question was 
asked and he said no. 

The Court: I think he has gone over that. 

Mr. Edwards: I wanted to be sure that I had cov- 
ered it. I apologize for asking it again. 

The Court: He detailed the conversation. 

Mr. Edwards: He detailed the conversation, but I 
wanted to bring out the fact that such a statement— 

The Court: You have a right to negative what they 
testified to, by this witness—that it did not occur. 
Now, I have understood his testimony that he has al- 
ready stated that there was no such language used, to 
his memory, that they repudiated the contract. 

Mr. Edwards: That is clear. Now I want to get 
out if there was any statement at that time that Dod- 
son had no authority. 

The Court: I will let him testify to it again. 

A. No, sir. 


B. B. OWNBY, a witness called on behalf of the 

defendants, being duly sworn, testified on 
Direct Examination 
as follows: 

I reside at Lordsburg, New Mexico, and am engaged 
in the garage business—automobile business. - I know 
J. C. Dodson and know Mr. Dangberg and Mr. Hum- 
phrey. I know where the Day and Foster ranches are 
around Duncan. I drove Mr. Dodson and Mr. Dang- 
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berg over the Day and Foster ranges at different times 
in the spring of 1913. I took them over about all of 
the ranges but not the ranches. I don’t know as it was 
particularly the Day and Foster cattle that they looked 
at on that trip. When we would drive out and look 
at a bunch of cattle Mr. Dodson would tell these gen- 
tlemen there was so many Box M’s and so many Lazy 
B’s in a bunch of cattle when we would drive up close 
to them. I don’t recall how many times I took them 
over this range. I couldn’t say as to whether some of 
the times were prior to March 25, 1913, I hauled them 
around there a good deal along through the year of 
1913, but I couldn’t tell you the date; it was in the 
spring of 1913, before the rainy season. 

Dodson had an automobile shipped in from some 
place, I think that was prior to the date he brought the 
automobile. 

©. You didn’t take them after Mr. Dodson was 
arrested ? 

A. Not after that by the machine. His machine 
was left with me and I shipped it to Sacramento, I 
think. That is where it was shipped to by the orders 
of Mr. Dangberg. That is the machine Mr. Dodson 
had shipped in there. I fix it as being prior to the 
time Dodson shipped in the machine as his own, that I 
hauled them around there. The conversation that I 
recall between Mr. Dangberg and Dodson at any time 
on these trips, was that they were talking about these 
cattle that we would see on the range. I think the first 
ranches that the Highland Cattle Company were op- 
erating around Duncan or Lordsburg as their own, 
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was the one they bought from Roberds on the Box M 
ranch. I think it was in the spring of 1913, they were 
operating it; it was about that time they bought it. 


H. C. DAY, called as a witness on behalf of the 

defendants, being first duly sworn, testified on 
Direct Examination 
as follows: 

I reside at Pasadena and have been engaged for 
thirty-one years in raising cattle on the range. I am 
familiar with the market value of cattle. I think the 
reasonable market value of range cattle in Duncan, 
Arizona, on the 25th of March, 1913, are about $30.00. 
I am familiar with the market value of such lands as 
were possessed by Day and Foster around Lordsburg, 
and Duncan, in March, 1913. The land which we 
agreed to convey under the agreement which is marked 
“Defendant’s Exhibit “R” was of the reasonable mar- 
ket value of about $50,000. I met Mr. Lanneau and 
Mr. Dangberg and Mr. Foster the early part of June, 
1913, in the back room of the Bank of Duncan. Mr. 
Dangberg asked me to release him from his contract 
to purchase the ranges and cattle. I told him we had 
entered into the contract in good faith and that we 
intended to carry out our part of it according to stipu- 
lation. I think I asked Mr. Dangberg if he had looked 
the ranges and cattle over and he said he had to some 
extent and had taken pains to post himself somewhat. 
I asked him why he had not talked to Foster about it 
and he said that Dodson had commenced the trade and 
he thought he had better Jet him finish it. I met Mr. 
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Dangberg in Lordsburg, New Mexico, once after the 
time in June. That was sometime shortly before the 
2oth of June, 1913. Mr. Foster, Mr. Dangberg and 
myself were present. There was some talk about 
Daneberg, about his (Dangberg’s) going on with the 
contract, provided he could borrow $100,000 from me 
at six per cent. He did not say he would go on with 
the contract, but he asked if he could borrow that if 
he concluded to go on with the contract. I said ! 
would let him have it if he had gilt edge security. He 
came down to the train when we took the train for 
Duncan. I don’t recall any more of the conversation. 
I was willing and ready on the 2oth day of June, 1913, 
to comply with the conditions on my part to be per- 
formed under the contract, defendant’s exhibit “R.” I 
took a great deal of pains to get the abstracts there in 
time. I went to the county seat myself to get them 
and everything was according to the contract on the 
20th of June, 1913. None of the remaining $230,000 
has ever been tendered to me. 


H. F. DANGBERG, recalled for further 
Cross-Examination, 
testified as follows: 
By Mr. Edwards: 

QO. I show you, Mr. Dangberg, Plaintiff’s Exhibit 
4, and I will ask you if you supplied Mr. Dodson with 
that form of draft for his use prior to the first of 
March, 1913? 

A. I don’t know exactly the date. 

Oe ells prior to-March 23, 1913? 
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A. IJ beliewe I 'did. 

Q. I will ask if prior to March 23, 1913, you had 
forms of advice printed and supplied Mr. Dodson with 
these? 

A. I did. 

©. What was the purpose of the advices? 

A. To protect us in any draft drawn on the com- 
pany, to have the advice come ahead of the draft. 

©. These were forms of receipts for him to obtain 
from the persons from whom he bought cattle or to 
whom he sold cattle, showing the amount? 

A. It was for the purpose of protecting us 1n the 
matter of obtaining the money. 

©. So that you would know the correct amount that 
he had paid out? 

Aw Wesasit, 

©. I will ask you at the time you testified before 
the habeas corpus proceedings of James Dodson, held 
June 13, 1913, in New Mexico— 

The Court: He has testified that he remembers that 
occasion. 

©. By Mr. Edwards: I will ask you if you testified 
at that time as follows: I will bring this reporter’s 
transcript by you so that you cam See: “> kon 
have stated that Mr. Dodson at the time of this trans- 
action to winteh you “have testified And ™tiverciororc 
was acting as manager of the Highland Cattle Com- 
pany. Is that correct? A. At whattimer ©: Atthe 
time of the transaction you have testified to and there- 
tofore. A. The transaction which we are speaking of 
noe, he was manager of the company. Q. He had 
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authority to receive money? A. Yes, sir, in the name 
of the company, and transmit it to me. Q. He had 
no authority to pay out money? A. Upon drafts; upon 
advices sent to me, and secured by draft. “Q. How 
was that authority evidenced? A. It was delegated 
by the board of directors. Q. Is it entered upon the 
minutes of the corporation? A. It is—’ Have you 
those minutes with you? A. I have not. “Q. Where 
are they? A. I think they are in San Francisco. 
Se erave you a copy of them? A. I have not. Q. 
Are you able to produce them? A. I can. Q. Will 
you do so? A. I will as soon as I can. Q. I under- 
‘stand you to testify that according to these minutes 
his authority as manager in paying out money was 
strictly defined, as you have just stated to the best of 
my recollection. He was sent down there to conduct 
the business of this corporation in this region? A. He 
was. Q. And that business was to be the business of 
buying and selling cattle? A. Yes. Q. And his au- 
thority nevertheless was to receive money and not pay 
it out except upon a letter of advice and draft? A. 
A letter of advice,—he had a draft book,—and advice 
attached. Q. Then the draft and advice would go in 
the same letter? A. No, don’t misunderstand me. 
he advice and the draft are attached in the same 
book. Whenever he drew a draft the advice was to be 
forwarded to me as secretary, the draft came through 
the bank at Midon, and upon the invoice corresponding 
with the draft, the money was drawn. Q. That is, he 
would fill out a draft as required and send you an in- 
voice, and hand the man he was paying the draft; that 
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is it, is it? Aw Yes, QO. Andethe minutes spetitiy, die 
they, that if the draft which came to you did not cor- 
respond with the invoice you received, you wouldn’t 
pay it? <A. It specified the means of doing business. 
QO. He had authority to pay out corporation money 
in drafts? A. Yes. Q. And he was not limited as 
to the things for which he was to pay, or was he? 
Did you specify what he was to pay for? A. That 
was to be an amount for his immediate personal ex- 
penses. For any deals. We are supposed to be thor- 
oughly advised of these deals before paying out the 
dsaft. ©. Did the munutes secjterthaty? Av ledene 
know as the minutes recited that. Q. What is the 
distinction you make for expenses and for deals he 
must draw on you? A. It was understood that he 
drew drafts and put the money there for the manager 
of the ranch. Mr. Roberts: Q. Who placed this 
money there for Mr. Roberts? A. I believe that Mr. 
Dodson did at times for expense account. Q. And he 
had authority as a matter of fact to pay ranch ex- 
penses? A. Sure. Q. Now, you stated 1t was un- 
derstood that so and so and so and so was the case. 
What do you mean by that? It was understood in 
deals that he was to advise before he paid amd in 
ordinary expenses he did not need to. How as that 
understood? A. He had previous authorization to pay 
off his ranch expenses. QO. How was that given? A. 
By the board of directors. 4. Bateréd on them mm- 
utes? A. I believe so. Q. Have you read those min- 
utes? Ay L have, Q: You know owhether that a 
there, don’t you? A. I am the secretary of about 13 
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corporations and I don’t know the exact wording and 
language of all the minutes. Q. What you are testify- 
ing to is merely from your recollection? A. To the 
best of my recollection. Q. When you say understand 
you mean Mr. Dodson understand so? A. I mean 
everybody understood so. I recollect these statements 
being set out, but the exact wording of them I can’t 
express at this time. QO. Then at the meeting of the 
board of directors, it was discussed and settled that 
for deals he must get authority to pay out the money, 
but for the expenses he could pay the money. A. He 
had previous authority for going ahead for the ex- 
penses of running the ranch. For deals he had to be 
authorized. ©. He had authority to pay out ranch 
expense? A. Yes, indeed. Q. What was this sup- 
posed to be? A. For the running of various ranches 
bought out here about Lordsburg. Q. Salaries? A. 
Salaries. ©. Feed? A. Feed. Q. Anything else? 
A. Yes, their other ranch expenses besides that. Q. 
Now, what was this proposition of deals that you speak 
of? You say that in deals he was not authorized to 
pay out money without specific authority for each deal. 
What do you mean by deals? A. Purchase of cattle 
and ranches. Q. He was authorized to negotiate for 
and contract for the purchase of cattle and ranches, 
but he couldn’t pay for them until he had been spe- 
cifically authorized. A. That was, he presented the 
deal to the board of directors before the sale was con- 
summated. It was that no one of the directors could 
do business without the knowledge of the rest of the 
directors. Mr. Dodson was one of the directors. Q. 
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(Testimony of H. F. Dangberg.) 
And that the manager couldn’t do business in buying 
and selling ranches and cattle without the authority of 
the board of directors? A.. Without a subsequent 
authorization or knowledge of the board of directors. 
OQ. Do you mean by that he couldn’t do it without a 
subsequent ratification, that you told him to go ahead 
and deal, and that if it suited you, you would ratify, 
and if not, it was up to him? A. No, sir. Q. What 
do you mean by saying that he couldn’t do business 
without subsequent ratification? A. He could look 
up deals and seek such deals, but no deals to be con- 
summated without the full knowledge of the board of 
directors. ©. He couldn’t enter into deals at all? 
A. He could look them up. Q. But he couldn’t con- 
tract in the name of the corporation? <A. Couldn’t 
close a deal without knowledge of the board of di- 
rectors. Q. Couldn’t contract without the authority 
of the board? A. He couldn’t go ahead and complete 
a deal without the authority coming from a board of 
directors. He could look up his deals but he couldn’t 
complete his deals without the knowledge of his board 
of directors. Q. What is complete it? A. Paying 
for it. Q. Then he could— He had a right to take 
money in the name of the corporationr A. Not him- 
self, but in the name of the corporation.” 

Did vou so testify at that time? 
I believe I did. 
And that was true? 
Yes. 
Mr. Dangberg, we have one of the originals of 
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(Testimony of H. F. Dangberg.) 
the Metzel contract, and here is the other one that you 
did not introduce. That is the original. 

A. Yes, sir; with the notations on there. 

Mr. Edwards: We offer this in evidence. 

The Clerk: Defendant’s Exhibit V. 

Q. By Mr. Edwards: In this Metzel contract there 
are four brand marks. Will you decipher those for 
our benefit? 

A. Lazy B, Box M, Pat Wrench, and the Long 5, 
paeazy 5. 

Q. That is, reading them from left to right? 

Ex.  YeeS. 

QO. Which of those brands did you acquire from 
other than the Lazy B people? 

A. The Box M and the Pat Wrench and Lazy 5. 

QO. From whom were they acquired? 

A. From Robinson and Wilson deals. 

©. And you had no other cattle than what you 
acquired from Robinson and Wilson at this time? 

A. None whatever. 

Q. And the cattle which you contemplated deliver- 
ing-— 

A. I think we had other brands than are enum- 
erated on there. 

©. But no other cattle except what you got from 
them? 

A. None other. 

©. The cattle that you contemplated selling under 
this Metzel contract were these cattle that you men- 
tioned and the cattle that you were acquiring from the 
Lazy B people? 
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(Testimony of H. F. Dangberg.) 

a OES: 

©. How many cattle did you have down there from 
the Wilson and Robinson outfit in 1913? 

A. In the neighborhood of 3000, to the best of my 
recollection. 

©. And the Metzel contract called for how many 
cattle? 

A. I forget now. Somewhere in the neighborhood 
of 4000, I think. 

Mr. Edwards: That is all. 

Redirect Examination 
By Mr. Sims: 

QO. This Metzel-Kidwell contract original here— 
you did not see these until you were down in May, 
IQI3P . 

A. Not until the investigation down there. We 
Saw a seller’s contract. 

QO. Do you remember about when was the first time 
you saw this original? 

A. About the 26th of May. Between the 23rd and 
26th of May. 

©. Mr. Edwards read you a long list of questions 
and answers that you made in a preliminary hearing 
in the criminal matter of Dodson, and in one of the 
questions you stated that the by-laws authorized Mr. 
Dodson to send money down there. Was that correct? 

A. That was not correct. 

©. You did not have the by-law book? 

A. No, I went back and read the by-law book after- 
wards and found that I was wrong in that statement. 
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(Testimony of H. F. Dangberg.) 

QO. So you were wrong in that staetment down 
imere ° 

A. I was wrong in that statement at the investiga- 
tion or trial. 

Mr. Sims: I think that is all. 

Recross-Examination 

By Mr. Edwards: 

OQ. Wherein did the contract that you speak of as 
the bogus Metzel contract differ from the genuine? 

eile bogus contract, that is, the one that we 
had the carbon copy of, was a seller’s contract, and 
the contract that we found on investigation was a 
buyer’s contract. 

©. You mean one was the seller’s cut and the other 
the buyer’s cut? 

ee WAS. 

QO. But the amounts of cattle and the brands of 
cattle and everything else was the same in the two? 

Py. As tO the exact comparison, 1 am not prepared 
to say. 

©. Hace vou those bogus copies with you? 

A. I don’t know, but I think they are here. 

©. The fact is that the bogus contract shows that 
there was a contract entered into by Dodson as man- 
ager of the Highland Cattle Company, isn’t it, as this 
reads? 

me 6S, 

©. And the amount of cattle and the brands were 
the same? 

A. Practically the same, excepting as to the cut. 
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(Testimony of H. F. Dangberg.) 

QO. The Lazy B brand was specified in each of 
them? 

A. To the best of my recollection; yes. 

©. And you understand that this writing shows 
that you paid the Metzel people some money to release 
you from this contract? 

A. That is so. 

Mr. Edwards: That is so. 


H. C. DAY, recalled as a witness for defendants, on 
Direct Examination 
testified as follows: 

I never counted the cattle on our range in thirty-one 
years; it would probably take three years to count 
them all, we would have to attend all the roundups for 
three years. The estimate is arrived at by the number 
of calves branded each year. Different parties have 
different estimates, from four to five times as many 
as the calves that you brand. 


S. A. FOSTER, recalled as a witness on behalf of 

defendants, testified on 
Direct Examination 
as follows: 

I know of the ranch that was reputed to be run by 
the Highland Cattle Company down near Lordsburg 
and Duncan in February and March, 1913. The fore- 
man of that ranch, or manager of the ranch, was 
named Roberds. Dodson stayed in town and _ told 
Roberds what to do—he was at El Paso to. 

I was not informed by any one that Humphreys and 
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(@iestinony of S. A. Foster.) 

Dangberg were down in Duncan sometime in Febru- 
ary or March, 1913. I was not told that they wanted 
to see me—not that I remember of. 


FRANK V. HUMPHREY, recalled as a witness for 

the plaintiff, testified in rebuttal on 
Direct Examination 
as follows: 

I heard the testimony of Mr. Foster about the con- 
versation that he had about not shipping any cattle 
and about the Kidwell contract. I met Mr. Foster on 
this ranch and went out in a machine and they had a 
herd of cattle rounded up. It may be one day prior 
to the 23rd day of May, when the Kidwell contract was 
cancelled, or it may be on the morning of that day. 
I met Mr. Foster near Adobe. They had some cattle 
rounded up near Adobe. I told Mr. Foster that I 
thought as we had found out that the contract was 
buyer’s cut, after we straightened up with the pur- 
chasers of the cattle and let them loose, as if we let 
them cut the cows, they would cut our best breeding 
cows and we would have nothing left on the ranch. In 
the conversation I had at that time I did not ask him 
to pay back $20,000; it was never mentioned. 

Cross-Examination. 

I was suspicious about the Lazy B contract at that 
time, but of course I did not know anything about it 
as yet. I did not know anything that was wrong at 
that time. I did not know that the contract was not 
for nine thousand and I did not know that they did 
not have 9,000 head of cattle, it was only hearsay. 
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(Testimony of Frank V. Humphrey.) 

People said they did not think they had that many 
cattle, i heard people talking in that respect. I did 
think there was something wrong with the Lazy B 
trade. I thought there was something wrong with the 
trade on account of the others that we found. I think 
it was perhaps a week previous to that that I thought 
there was something wrong with all of the trades. I 
wired Mr. Dangberg to come there. I wired him that 
I thought there was something wrong with the Lazy 
B trade. I don’t remember mentioning the number 
of cattle; possibly I did. I said there was something 
wrong with the trade. I remember that I thought the 
Lazy B trade was wrong also. 


Wherefore, the plaintiff herein, hereby presents to 
the court the foregoing amended bill of exceptions and 
prays that the same be settled, allowed and filed as 
plaintiff’s bill of exceptions. 

OLIN WELLBORN, JR., 

WM. M. SIMS, 

MADISON MARINE, 
Attys. for Plaintiff. 

Pursuant to the stipulation of the parties hereto, 
signed by their counsel of record and heretofore filed 
herein, the foregoing is hereby certified by me as being 
correct and is allowed as the engrossed bill of excep- 
tions in said case, to be used upon writ of error or pro- 
ceedings to be taken herein. 

Dated this 6th day of March, 1917. 

OSCAR A. TIPPEE 
Judge. 
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[Endorsed]: Civil No. 299. In the District Court 
of the United States, in and for the Southern District 
ot California, Southern Division. H. F. Dangberg 
Land & Livestock Company, plaintiff, vs. H. C. Day 
and 5S. A. Foster, copartners doing business under 
the firm name and style of Day and_ Foster, 
defendants. Amended Bill of Exceptions. Re- 
ceipt of a copy of the within is hereby admitted this 
28th day of December, 1916. J. H. Merriam, Joseph 
L. Lewinsohn, Hunsaker & Britt & LeRoy M. Ed- 
wards. Filed Feb. 5, 1917. Wm. M. Van Dyke, clerk; 
by Chas. N. Williams, deputy clerk. Wm. M. Sims, 
Madison Marine and Olin Wellborn, Jr., attorneys for 
plaintiff. 


In the District Court of the United States in and 
for the Southern District of California, Southern 
Division. 

id. “KX. DANGBERG LAND & LIVESTOCK COM- 

PANY, 
Plasntiif, 
VS. 

H. C. DAY and 8S. A. FOSTER, co-partners, doing 
business under the firm name and style of 
DAY and FOSTER, 

Defendants. 


Stipulation. 


It is hereby stipulated and agreed, that the bill of 
exceptions on file in said action, may be presented to 
the court for allowance and settlement on the 13th 
day of February, 1917, at the hour of ten o’clock 
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a. m., thereof, or as soon thereafter as said matter 
may be presented to the court; and 
It is further stipulated and agreed that the bill of 
exceptions on file herein may be approved and allowed 
by the court without objection. 
Dated this 12th day of February, 1917. 
OLIN WELLBORN, JR., 
WM. M. SIMS, 
MADISON MARINE, 
Attorneys for Plaintiff. 
J. H. MERRIAM, 
JOSEPH L, WEWINS@GEEE 
HUNSAKER & BRITT and 
LEROY M. EDWARDS, 
Attorneys for Defendant H. C. Day. 
So ordered. 
OSCAR A. TRIPEPEM 
Judge. 
[Endorsed]: Civil No. 299. In the United States 
District Court, Southern District of California, South- 
ern Division. H. F. Dangberg Land & Livestock Com- 
pany, plaintiff, vs. H. C. Day and 5. A. Foster, seo- 
partners, doing business under the firm name and style 
of Day and Foster, defendants. Stipulation that bill 
of exceptions may be presented to court for allowance 
and settlement. Filed Feb. 17, 1917. Wm. M. Van 
Dyke, clerk; by R. S. Zimmerman, deputy clerk. Olin 
Wellborn, Jr., 806-8 Security Bldg., Los Angeles, Cal. 
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Civil No. 299. 

In the District Court of the Umited States, in and 
for the Southern District of California, Southern 
Division. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

PANY, 
Plaintiff, 
VS. 
mec. DAY and S. A. FOSTER, co-partners, doing 
business under the firm name and style of 
DAY and FOSTER, 
Defendants. 


Petition for Appeal. 


To the Honorable Oscar A. Trippet, Judge: 

The above named plaintiff, H. F. Dangberg Land 
and Livestock Company, a corporation, feeling ag- 
grieved by the decree rendered and entered in the 
above entitled cause on the 19th day of September, ro16. 
does hereby appeal from said decree to the Circuit 
Court of Appeals for the Ninth Circuit, for the reasons 
set forth in the assignment of errors filed herewith, 
and it prays that its appeal be allowed and that citation 
be issued as provided by law and that a transcript of 
the record of the proceedings and documents upon 
which said decree was based, duly authenticated, be 
sent to the United States Circuit Court of Appeals for 
the Ninth Circuit, under the rules of said court in such 
cases made and provided. 

And your petitioner further prays that the proper 
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order relating to the required security to be required 
of it be made. 

WM. M. SIMS, 

MADISON MARINE, 

OLIN WELLBORN, JR., 

Attorneys for Petitioner. 
[Endorsed]: Civil No. 299. In the District Court 

of the United States in and for the Southern District 
of California, Southern Division. H. F. Dangberg Land 
& Livestock Company, plaintiff, vs. H. C. Day and 
S. A. Foster, co-partners, doing business under the 
firm name and style of Day and Foster, defendants. 
Petition for Appeal. O. K. Mar. 5, 1917. Hunsaker 
& Britt and LeRoy M. Edwards, by Smith. 
Filed Mar. 5, 1917. Wm. M. Van Dyke, clerk; by 
R. S. Zimmerman, deputy clerk. Olin Wellborn, Jr., 
806 Security Bldg., Los Angeles, Cal. 


Civil No. 299. 

In the District Court of the Umted States m and 
for the Southern District of Califorma, Southern 
Division. | 

H. F. DANGBERG LAND & LIVESTOCK COM- 
PANY, 

Plaintiff, 
VS. 

HM. C. DAY and S$. A. FOSTER, co*partners, "dome 
business under the firm name and style of 
DAY & FOSTER, 

Defendants. 
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Assignment of Errors. 


Now comes the plaintiff in the above entitled cause, 
and files the following assignment of errors, upon 
which it will rely upon its prosecution of the writ of 
error in the above entitled cause, from the decree made 
by this honorable court on the 19th day of September, 
IgI16. 

I. 

That the United States District Court for the South- 
ern District of California erred in sustaining the de- 
fendant’s motion to strike out the testimony of H. F. 
Dangberg, witness for plaintiff, relating to Dodson’s 
conversation with him concerning the agreement to 
purchase the “Lazy B. outfit.” 

UE 

That the United States District Court for the South- 
ern District of California erred in sustaining the de- 
fendants’ motion to strike out out the testimony of 
H. F. Dangberg, witness for plaintiff, relating to Dod- 
son’s conversation with him concerning the agreement 
to purchase the “Lazy B. outfit,’ in which he stated 
that Mr. Dodson said that “this” (referring to receipt 
of date March 25, 1913, signed Day and Foster, Seller, 
J. C. Dodson, Buyer,) was a carbon copy of an original 
that was in the Bank of Duncan, purporting to be a 
trade or option that he had taken with the Day and 
Foster people on the “Lazy B. outfit,” and that said 
court further erred in ruling out the offer of the plain- 
tiff to establish by witness Dangberg the fact that Dod- 
son in the presence of Mr. Humphrey and Mr. Dang- 
berg handed to them this receipt and stated at that 
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time that that was a carbon copy of an original which 
was on file in escrow with the Bank of Duncan. 
INE. 

That the United States District Court for the South- 
ern District of California erred in sustaining objection 
to the question asked F. E. Humphrey, a witness for 
plaintiff, as to what, if anything, Dodson had said to 
him concerning the contract to purchase the “Lazy B 
outfit” from the defendants; and that the court further 
erred in sustaining the objection of defendants to the 
following questions asked the witness F. E. Humphrey 
on direct examination, to-wit: “Prior to seeing that 
document (referring to receipt above referred to) on 
that date did you have any conversation with Dodson 
relative to the “Lazy B.” deal? A. Yes, we did. O1 
What was the conversation, what did he say and what 
did you say at that time before you saw this docu- 
ment?’ That the court further erred in sustaining 
defendants’ obiection to the following question asked 
of the said witness, to-wit: “What, if anything, did 
Dodson say relative to the document (referring to the 
above receipt)? That the court further erred in sus- 
taining the objection of defendants to plaintiff’s offer 
in evidence, of said receipt marked defendants’ Ex- 
Dili “QO.” 

Ie 

That the evidence was and is insufficient to justify 
finding No. 2, which finds that “During all the times 
mentioned in the amended complaint the Highland 
Cattle Company was engaged in the business of buying 
and selling cattle and cattle ranches in the state of New 
Mexico and in Arizona. That for several months prior 
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to the 25th day of March, 1913, and until the 23rd 
day of May, 1913, one J. C. Dodson was the vice- 
president of the said Highland Cattle Company, also 
a director and large stockholder therein, and was resi- 
dent agent of said Highland Cattle Company in the 
state of New Mexico, and was manager of its business 
in the said states of New Mexico and Arizona and 
during all of the aforesaid times was acting as the 
manager of all its business in the states of New Mex- 
ico and Arizona.” 
V. 

That the evidence was and is insufficient to justify 
finding No. 3, which finds that “On or about the 25th 
day of March, 1913, the Highland Cattle Company, a 
corporation, by and through its duly authorized agent, 
J. C. Dodson, at Duncan, Arizona, entered into a writ- 
ten contract with Day and Foster, which said contract 
was and is in the words and figures as follows: 

‘This agreement made this twenty-first day of 
March, in the year of our Lord one thousand nine hun- 
dred and thirteen, between Day and Foster of Dun- 
‘can, Greenlee county, state of Arizona, by S. A. Fos- 
ter, agent of said Day and Foster, the party of the 
first part, and J. C. Dodson, manager of the Highland 
Cattle Company, of Minden, Nevada, party of the 
second part. 

Witnesseth: That for and in consideration of the 
sum of twenty thousand and 00/100 ($20,000.00) dol- 
lars, lawful money of the United States, in hand paid 
to the party of the first part, the receipt whereof is 
hereby acknowledged, and the further consideration 
hereinafter mentioned, the said party of the part here- 
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by grant, bargain, sell and convey unto the said party 
of the second part all cattle, horses, real estate, etc., 
mentioned in the deed hereto attached and in the bill 
of sale hereto attached. 

And the said party of the second part agrees to 
pay to the said party of the first part the further sum 
of two hundred and thirty thousand & 00/100 
($230,c00.90) dollars, lawful money of the United 
States, said sum to be paid on or before the twentieth 
day of June, 1913. | 

The said deed and bill of sale hereto attached shall 
be deposited in escrow in the Bank of Duncan, Duncan, 
Arizona, to be delivered to the said party of the sec- 
ond part upon the payment of the said sum herein 
mentioned. 

And the said party of the first part guarantees that 
all property mentioned in said papers is free from all 
incumbrances of whatsoever kind and that they have 
a good and perfect title to the same. 

The deed hereto attached covers one thousand acres 
of land, more or less. The bill of sale hereto attached 
covers seven thousand head of cattle, more or less, and 
ninety head of horses, more or less. 


Said party of the first part covenants and agrees to 
relinquish all applications to buy and lease state lands 
in New Mexico and Arizona. 

In witness whereof, the said parties to this agree- 
ment have hereunto set their hands this twenty-fifth 
day of March, 1913. 

DAY & FOSTER, 

5. Ae FOSTER, 

J. C. DODSON, 

Manag. Highland Cattle Co. 
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State of Arizona, County of Greenlee—ss. 

Before me, B. R. Lanneau, a notary public, in and 
for the county of Greenlee, state of Arizona, on this 
day personally appeared S. A. Foster, agent for Day 
and Foster, and J. C. Dodson, manager of the High- 
land Cattle Company, known to me to be the persons 
whose names are subscribed to the foregoing instru- 
ment, and acknowledged to me that they executed the 
same for the purposes and considerations therein ex- 
pressed. 

Given under my hand and seal of office this 25th day 
of March, 1913. My commission expires Feby. 23, 
1916. 

B. R. LANNEAU, 
Notary Public.” 
VI. 

That the evidence was and is insufficient to justify 
finding No. 6, which finds “that each and all of the 
allegations set forth in paragraph numbered XIV of 
plaintiff’s amended complaint are untrue; and the court 
mands that the said J. C. Dedson at the time he entered 
into said contract of March 25, 1913, did have the au- 
thority to enter into same for and on behalf of the said 
Highland Cattle Company.” 

WOE 

That the evidence was and is insufficient to justify 
finding No. 8, which finds “that the Highland Cattle 
Company paid to said Day and Foster $20,000.00 as a 
part payment under and according to the terms of the 
aforesaid contract of March 25, 1913, and that said 
payment was not made by the Highland Cattle Com- 
pany to the said Day and Foster by reason of any mis- 
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take upon the part of the said Highland Cattle Com- 
pany, concerning said contract or its terms.” 
VIII. 

That the evidence was and is insufficient to justify 
finding No. 10, which finds “that neither the sum of 
$20,000.00 nor any other sum is due or owing or un- 
paid from the defendant H. C. Day to the plaintiff.” 

Wherefore, the appellant prays that said decree be 
reversed, and that said District Court for the Southern 
District of California be ordered to enter a decree 
reversing the decision of the lower court in said cause. 

WM. M. SIMS, 

MADISON MARINE, 

OLIN WELLBORN, JR., 
Attorneys for Plaintiff and Appellant. 

[Endorsed]: Civil No. 299. In the District Court 
of the United States in and for the Southern District 
of California, Southern Division. H. F. Dangberg 
Land & Livestock Company, plaintiff, vs. H. C. Day 
and S. A. Foster, co-partners, doing business under 
the firm name and style of Day and Foster, defend- 
ants. Assignment of Errors. Received copy of the 
within this 5th day of March, 1917. J. H. Merriam, 
Joseph L. Lewinsohn, Hunsaker & Britt, LeRoy M. 
Edwards, attorneys for defendant. Filed Mar. 5, 
1917. Wm. M. Van Dyke, clerk; by R. S. Zimmerman, 
deputy clerk. Olin Wellborn, Jr., 806 Security Bldg., 
Los Angeles, Cal., attorney for plaintiff. 
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Civil No. 299. 

In the District Court of the United States, m and 
for the Southern District of California, Southern 
Division. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

PANY , 
Plaintiff, 
VS. . 

H. C. DAY and S. A. FOSTER, co-partners, doing 
business under the firm name and style of 
DAY & FOSTER, 

Defendants. 


Order. 


On motion of Olin Wellborn, Jr., Esq., solicitor and 
counsel for complainant, it is hereby ordered that an 
appeal to the United States Circuit Court of Appeals 
for the Ninth Circuit, from a decree heretofore filed 
and entered herein, be, and the same is, hereby allowed, 
and that a certified transcript of the record testimony, 
exhibits, stipulations, and all proceedings, be forthwith 
transmitted to said United States Circuit Court of 
Appeals. 

It is hereby further ordered, that the bond on ap- 
peal be fixed at the sum of two hundred & fifty dollars. 

Dated this 14 day of March, 1917. 

TRIB PET, 
Judge. 

[Endorsed]: Original. Civil No. 299. In the Dis- 
trict Court of the United States in and for the South- 
ern District of California, Southern Division. H. F. 
Dangberg Land & Livestock Company, plaintiff, vs. 
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H. C. Day and S. A. Foster, co-partners, doing busi- 
ness under the firm name and style of Day & Foster, 
defendants. Order. Received copy of the within 
order this 14th day of March, 1917. J. H. Merriam, 
Joseph L. Lewinsohn, Hunsaker & Britt and LeRoy 
M. Edwards, by Smith, attorneys for defend- 
ants. Filed Mar. 14, 1917. Wm. M. Van Dyke, clerk; 
by Chas. N. Williams, deputy clerk. Olin Wellborn, 
Jr., 806 Security Bldg., Los Angeles, California. 


30441-17. 
United States Fidelity and Guaranty Company. 
Capital Paid in Cash $2,000,000. 
Total Resources over $6,000,000. 
Home Office: Baltimore, Md. 
In the District Court of the United States for the 
Southern District of the State of California. 

H. F. DANBERG LAND AND LIVESTOCK COM- 
PANY, 

Plaintiff, 
VS. 

H. C. DAY and S. A. FOSTER, co-partners, doing 
business under the firm name and style of 
DAY and F@STRR, 

Defendants. 
Whereas, in an action in the District Court of the 

United States for the Southern District of the state of 

California, a judgment was, on the 19th day of Sep- 

tember, 1916, made, entered and filed by the said court 

in favor of the defendant, and against the plaintiff, 
and 
Whereas, the said plaintiff is dissatisfied with the 
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said judgment, and is desirous of appealing therefrom 
to the United States Circuit Court of Appeals, oth 
Judicial Circuit; | 

Now, therefore, in consideration of the premises, 
and of such appeal, the United States Fidelity & Guar- 
anty Company, a corporation, having its principal 
place of business in the city of Baltimore, state of 
Maryland, and having a paid-up capital of two million 
dollars, duly incorporated under the laws of the state 
of Maryland, for the purpose of making, guaranteeing 
and becoming surety on bonds and undertakings, and 
having complied with all the requirements of the laws 
of the state of California respecting such corporations, 
does hereby undertake in the sum of two hundred and 
fifty dollars, and promise on the part of the appellant 
that said appellant will pay all damages and costs 
which may be awarded it on said appeal or on a dis- 
missal thereof, not exceeding the aforesaid sum of 
two hundred and fifty dollars, to which amount it ac- 
knowledges itself bound. 

Dated at San Francisco this 29th day of March, 
A. D. 1917. 
UNITED STATES FIDELITY & GUARANTY CO. 

By H. V. D. JOHNS, 
By W. S. ALEXANDER, 
Attorneys in Fact. 

[United States Fidetity & Guaranty Company. In- 
corporated 1806. | 

Approved 4/5/17. 

CRIPPS 

i. . Judge. 
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State of California, City and County of San Fran- 
ciScO—Sss. 

On this 29th day of March, in the year one thousand 
nine hundred and 17, before me, M. J. Cleveland, a no- 
iary public in and for the city and county of San Fran- 
cisco, personally appeared H. V. D. Johns and W. S. 
Alexander, personally known to me to be the persons 
whose names are subscribed to the within instrument, 
as the attorneys in fact of the United States Fidelity 
and Guaranty Company, and acknowledged to me that 
they subscribed the name of the United States Fidelity 
and Guaranty Company thereto as principal and their 
own names as attorneys in fact. 

(Seal) M. J. GCLEV ELLAND: 
Notary Public in and for the City and County of San 

Francisco, State of California. 

[Endorsed]: 299 Civil. In the District Court of 
the United States for the Southern District of the 
state of California. H. F. Danberg Land and Live- 
stock Company, plaintiff, vs. H. C. Day and S. A. 
Foster, co-partners, doing business under the firm 
name and style of Day and Foster, defendant. Appeal 
Bond. Filed Apr. 4, 1917. Wm. M. Van Dyke, clerk; 
by Chas. N. Williams, deputy clerk. 
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Civil No. 299. 

In the District Court of the United States, in and 
for the Southern District of California, Southern 
Division. 

H. F. DANGBERG LAND & LIVESTOCK COM- 

PANY, 
Plaintiff, 

VS. 

H. C. DAY and S. A. FOSTER, co-partners, doing 
business under the firm name and style of 
DAY and EOSTER, 

Defendants. 


Praecipe for Transcript. 


To the Clerk of the Above Entitled Court: 

You will please prepare transcript of the record in 
this cause, to be filed in the office of the clerk of the 
‘United States Circuit Court of Appeals for the Ninth 


Judicial Circuit, under the appeal heretofore perfected 
to said court and include in said transcript the follow- 
ing pleadings, proceedings and papers on file, to-wit: 
Complaint, the defensive pleadings and joining of 
issue; findings of fact and conclusions of law, judg- 
ment of the court, opinion of the court, bill of excep- 
tions, petition for writ of error; assignment for writ 
of errors; order allowing the writ of errors; the writ 
of errors and the citation. 

Said transcript to be prepared as required by law 
and the rules of this court and the rules of the United 
States Circuit Court of Appeals for the Ninth Circuit. 

OLIN WELLBORN, JR., 
WM. M. SIMS, 
Attorneys for Plaintiff. 
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[Endorsed]: Civil No. 299. In the District Court 
of the United States, in and for the Southern District 
of California, Southern Division. H. F. Dangberg 
Land & Livestock Company, plaintiff, vs. H. C. Day 
and S. A. Foster, co-partners, doing business under 
the firm name and style of Day & Foster, defendants. 
Praecipe for Transcript. Received copy of the within 
this 16 day of April, 1917. J. H. Mermam, Joseph, 
Lewinsohn, Hunsaker & Britt & LeRoy M. Edwards, 
attys. for deft. Day. Filed Apr. a9, 1697.7 Win ae 
Van Dyke, clerk; by R. S. Zimmerman, deputy clerk. 
Olin Wellborn, Jr., 806 Security Bldg., Los Angeles, 
Cal. attorney for plaintiff. 


United States Circuit Court of Appeals for the Ninth 
Circuit. 

H. F. DANGBERG LAND & LIVESTOCK COM- 
aN i, 

Plaintiffs in Error, 
VS. 

H. C. DAY and §. A. FOSTER, co-partners, doing 
business under the firm name and style of 
DAY and FOSTER, 

Defendants in Error. 


Civil No. 299. 
Order Extending Time to File Transcript on Appeal. 


Good cause appearing therefor, it is hereby ordered 
that the time within which the plaintiffs in error in the 
above entitled action may file transcript on appeal, or 
the record thereof and docket said cause in the United 


pommoee. Day and S. A. Posyer. HOI 


States Circuit Court of Appeals for the Ninth Circuit 
be, and the same hereby is extended to and including 
the 2nd day of June, 1917. 
Los Angeles, May 2, 1917. 
TRIPP Pa 
District Judge. 
[Endorsed]: No. Civil 299. In the United States 
Circuit Court for the Ninth Circuit. H. F. Dangberg 
Land and Livestock Company, plaintiffs in error, vs. 
H. C. Day and 8. A. Foster, co-partners, doing busi- 
ness under the firm name and style of Day and Foster, 
defendants in error. Order extending time to file tran- 
‘script or record on appeal. Olin Wellborn, Jr., 806 
Security Bldg., Los Angeles, Calif., attorney for plain- 
ad, 


